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Updated List of Top Municipal Court Cases and Laws 2020-2021 to be discussed at 

Municipal Court October seminar   rev 10/11/21 

  

By Kenneth Vercammen, Esq. Edison, NJ 

  1. Marijuana Decriminalization What is legal 

2. Distribution one ounce or less or possession of larger amounts 

3   The odor of marijuana or hashish, either burnt or raw, by itself no longer 

establishes “reasonable articulable suspicion 

4. Special Rules on pot for persons Under the Age of 21  

5. AG Directive 2021-1 Pending Cases are to be dismissed. 

6. AG Directive: Pot Cases already resolved:  Vacate plea or Conditional 

Discharge       

7. What can an officer do if they smell marijuana coming from a vehicle during a 

motor vehicle stop? 

8  May an officer initiate or continue a pedestrian stop of an individual based on 

the officer detecting the odor of marijuana? 

9 What police can’t do if smell pot or alcohol with person under 21 

10. The failure of police to advise the defendant of the charges against him will 

result in a suppression of his statement despite Miranda  State v Sims 

11. Mere report of black males robbing 7-11 not sufficient to stop car with black 

males in it State v Nyema 

12 Court here rejects protective sweep where defendant handcuffed State v Radel 

13    Sealing of Certain Marijuana Records Pursuant to N.J.S.A. 2C:52-5.2  

Directive 08-21, also Process to obtain Certification of Expungement in Pot cases 

See https://www.njcourts.gov/notices/2021/n210830a.pdf?c=ptW 

15. No Insurance Penalties 39:6B-2 . No more mandatory suspension 

16 No more license suspensions for Failure to Appear FTA 

https://www.njcourts.gov/notices/2021/n210830a.pdf?c=ptW
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17. NJ Judiciary’s Online Dispute Resolution (ODR) to try to resolve with prosecutor 

online 

18. Car Passenger can’t be asked demanded for ID State v Boston   

 19 Expungement Law changes procedures for expunging criminal records: fill in 

blank form online 

20 Lewd gestures to home camera could be violation of TRO State v EJH   

21 In new science such as DNA, defendant can have scientific evidence such as 

machine software source code. State v Pickett 

22  Court indicated parked car in parking lot of open store with engine running is 

operation and can be DWI . State v. Thompson  

23 No more pretextual stop for license plate holder partially obstructing Garden 

State. State v Roman- Rosado  

24 Complete covering of Garden State on plate permitted stop State v.  Carter   

25 Member of LLC can’t be charged with ordinance violation State v Ehrman 

26. Hearings on Drug Recognition Evaluation evidence going on now before Judge 

Lisa, the Supreme Court had remanded State v Olenowski 

27 Cassidy cases require a PCR petition online  

Supreme Court ruled Breath test results produced by Alcotest machines are 

inadmissible tested by Tpr Dennis  

28 Second patdown permitted where belief armed State v Carrillo  

29. NJ recently made Magic mushroom use or possession now only a disorderly 

offense 

30 OPRA could apply to criminal & DWI complaints Simmons v. Mercado & City 

of Millville    

… 
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1. Marijuana Decriminalization What is legal 

     The Governor on February 22, 2021 signed three bills changing the legal 

status of marijuana. These laws, which went into immediate effect, create a two-

tier framework:  

•   Regulated cannabis. When the substance is bought, sold, and used under 

certain conditions, it is treated as “regulated cannabis” and fully legal in New 

Jersey. However, regulated cannabis will not be available for several months until 

a new government body, the Commission, issues rules governing its use.   

Legal amounts for Marijuana   The following conduct no longer violates state law: 

•   Simple possession of 6 ounces or less of marijuana, 2C:35-10(a)(4)(b);   

•   Simple possession of 17 grams or less of hashish, 2C:35-10(a)(4)(b);   

•   Being under the influence of marijuana or hashish, 2C:35-10(b);   

•   Failure to properly dispose of marijuana or hashish, 2C:35-10(c);   

•   Possession of paraphernalia for marijuana or hashish, 2C:36-2; and   

•   Possession of marijuana or hashish as a motor vehicle operator, 39:4-49.1.   

2. Distribution one ounce or less or possession of larger amounts 

      As part of these revised thresholds, the law creates a new framework for 

individuals who distribute 1 ounce or less of marijuana or 5 grams or less of 

hashish:  

•   First offense. Officers shall issue a written warning to individuals for their first 

offense. Law enforcement agencies will need to build new mechanisms to track 

the issuance of such warnings.   

•   Second or subsequent offense. Individuals who engage in a second or 

subsequent violation of the statute are subject to a complaint-summons for a 

fourth-degree crime.  1 Under the new law, the prohibitions against 

distribution of marijuana also apply to possession with intent to distribute 

marijuana.  
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    In addition to these changes, law enforcement officers may no longer detain, 

arrest, or otherwise take into custody an individual for violating certain marijuana 

or hashish offenses. Instead, officers should collect the individual’s personal 

information and process them accordingly. Those offenses are:  

•   Simple possession of more than 6 ounces of marijuana, 2C:35-10(a)(3)(b);   

•   Simple possession of more than 17 grams of hashish, 2C:35-10(a)(3)(b);   

•   Distribution of 1 ounce or less of marijuana, 2C:35-5(b)(12)(b); and   

•   Distribution of 5 grams or less of hashish, 2C:35-5(b)(12)(b).  All four of 

these offenses constitute fourth-degree crimes, except when an individual 

engages in their first violation of the distribution offenses (which, as noted above, 

only results in a warning).  

         Officers should therefore charge these fourth-degree offenses by 

complaint-summons rather than complaint-warrant, and should not fingerprint 

the individual until their initial court appearance on the summons.  

   3   The odor of marijuana or hashish, either burnt or raw, by itself no longer 

establishes “reasonable articulable suspicion” to initiate a stop or search of a 

person or their vehicle to determine a violation of a possession offense or a 

fourth-degree distribution offense.   

Source https://www.nj.gov/oag/dcj/agguide/AG-Interim-Guidance-Marijuana-

Decrim-2020-0222.pdf 

4. Special Rules on pot for persons Under the Age of 21  

The law also establishes a new framework for individuals under the age of 21 

who possess or consume any amount of marijuana, hashish, cannabis, or alcohol 

in any public place, including a school:  

•   First offense. Officers shall issue a written warning, which must include the 

person’s name, address, and date of birth,  

New:   Warning  provided to the individual’s parent or guardian.  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•   Second offense. Officers shall issue a written warning, and also provide the 

person with informational materials on community drug treatment services. For 

individuals under the age of 18, the officer shall provide the individual’s parent or 

guardian with copies of the warnings issued for both the first and second 

offenses.   

•    Third or subsequent offense. Officers shall issue a written warning and again 

provide the individual with information on community drug treatment services. If 

the individual is between 18 and 21, then the officer shall provide notice of the 

written warning to the community drug treatment program; if the individual is 

under 18, then the officer shall again provide the juvenile’s parents or guardian 

with a copy of the written warning.   

Law enforcement officers must also retain, with any of the written warnings 

outlined above, a sworn statement with a description of the factual circumstances 

that support a finding of the violation.  

4b. The warning system on pot in NJ for under 21 

As with the new warning system required for adults who distribute small 

amounts of marijuana, this new framework for individuals under the age of 21—

codified at N.J.S.A. 2C:33- 15—will require law enforcement agencies to develop 

new mechanisms to track the issuance of these warnings. In the interim, agencies 

should use existing resources to track this information.    

Please note that, under this framework, officers may not fingerprint 

individuals under the age of 21 for their first, second, third, or subsequent 

offenses.  

     However, if an individual under 21 is in possession of more than 6 ounces 

of marijuana or 17 grams of hashish, that individual is also in violation of N.J.S.A. 

2C:35-10(a)(3)(b), a fourth-degree crime, and may be issued a complaint- 

summons and fingerprinted at their first court appearance.  

5. AG Directive 2021-1: Directive Governing Dismissals of Certain Pending 

Marijuana Charges This directive instructs state, county, and municipal 

prosecutors to dismiss charges pending as of February 22, 2021 for any marijuana 

offense that is no longer illegal under state law. 
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AG Directive 2021-1 Pending Cases are to be dismissed. Effective immediately, 

prosecutors shall seek dismissals of any pending charges listed in the chart in any 

cases where a juvenile or adult’s conduct occurred on or before February 22, 

2021.  

      Dismissals can be requested on an ad hoc basis as the cases are scheduled for 

a municipal or superior court proceeding. In cases involving multiple charges, 

only the charges listed in the chart are to be dismissed pursuant to this Directive; 

all other charges and pending matters should remain.  

2C:35-5(b)(12) 2C:35-10(a)(3) 2C:35-10(a)(4) 2C:35-10(b)  

2C:35-10(c) 2C:36-2  

2C:36A-1 39:4-49.1  

6. AG Directive: Pot Cases already resolved:  Vacate plea or Conditional Discharge       

      For those cases already resolved, pursuant to the new decriminalization laws, 

the Administrative Office of the Courts is supposed to vacate by operation of law 

any guilty verdict, plea, placement in a diversionary program, or other entry of 

guilt on a matter where the conduct occurred prior to February 22, 2021.  

         Also vacated will be any conviction, remaining sentence, ongoing 

supervision, or unpaid court-ordered financial assessment of any person who is 

or will be serving a sentence of incarceration, probation, parole or other form of 

community supervision as of February 22, 2021 as a result of the person’s 

conviction or adjudication of delinquency solely for the above listed charges.  

 Effective date. This Directive shall take effect February 22, 2021  

7. What can an officer do if they smell marijuana coming from a vehicle during a 

motor vehicle stop? 

First, the officer should take the traditional investigative steps to determine 

if there is probable cause to believe that the driver is operating the vehicle while 

under the influence, in violation of N.J.S.A. 39:4-50. If so, the driver may be 

arrested and the vehicle may be searched.  

          If the driver is not found to be under the influence, the new laws are clear 

that the odor of marijuana, either burned or raw, by itself does not establish 

reasonable suspicion to justify a continued stop, nor probable cause to conduct a 
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search of the vehicle or the person, in a marijuana possession case or even in a 

low-level (fourth-degree) possession with intent to distribute marijuana case.  

       As a result, the vehicle and occupants must be released once the initial 

reason for the stop has been addressed. 

 

8  May an officer initiate or continue a pedestrian stop of an individual based on 

the officer detecting the odor of marijuana? 

No, the new laws are clear that the odor of marijuana, either burned or raw, by 

itself does not establish reasonable suspicion to justify or continue a pedestrian 

stop. In addition, the odor of marijuana by itself does not establish probable 

cause to conduct a search in a marijuana possession case or even a low-level 

(fourth-degree) possession with intent to distribute marijuana case. The age of 

the person being stopped is irrelevant in these situations. 

 

9 What police can’t do if smell pot or alcohol with person under 21 

The new law also prohibits law enforcement officers from engaging in certain 

actions when investigating an individual under the age of 21 for possession of 

marijuana, hashish, cannabis, or alcohol, in violation of N.J.S.A. 2C:33-15(a)(1). 

  Importantly, officers who violate these provisions may be charged criminally 

with depriving the individual of their civil rights, regardless of whether the officer 

intended to do so. Prohibited conduct includes:  

•   Officers shall not ask an individual under 21 for consent to search the person 

to determine a violation of that crime. (However, if the individual is over 18 and 

the officer reasonably believes that other criminal activity is afoot, the individual 

may grant consent to search);   

•   The odor of marijuana, hashish, or alcohol no longer constitutes reasonable 

articulable suspicion to initiate a stop of an individual under the age of 21, nor 

does it provide probable cause to search the person’s personal property or 

vehicle to determine a violation of N.J.S.A. 2C:33-15(a)(1).   

•   The unconcealed possession of an alcoholic beverage, marijuana, hashish, or 

cannabis item in violation of N.J.S.A. 2C:33-15(a)(1) that is observed in plain sight 

shall not constitute probable cause to initiate a search of an individual under the 

age of 21 or that individual’s personal property or vehicle to determine a 

violation of any law.  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•   An individual under the age of 21 who violates N.J.S.A. 2C:33-15(a)(1) shall not 

be arrested, detained, or otherwise taken into custody except to the extent 

required to issue a written warning or provide notice of a violation to a 

parent/guardian, unless the person is being arrested, detained, or otherwise 

taken into custody for also committing another violation of law for which that 

action is legally permitted or required.   

•    When responding to a violation or suspected violation of N.J.S.A. 2C:33-

15(a)(1), law enforcement officers must activate their body worn cameras, which 

must remain activated throughout the encounter.  Source 

https://www.nj.gov/oag/dcj/agguide/AG-Interim-Guidance-Marijuana-Decrim-

2020-0222.pdf 

10. The failure of police to advise the defendant of the charges against him will 

result in a suppression of his statement despite Miranda  State v Sims 466 N.J. 

Super. 346 (N.J. Super. 2021) 

 Having considered defendant's contentions in light of the record and the 

applicable principles of law, the court reverses the denial of his motion to suppress 

his statement because defendant was not properly advised of the status of the 

charges against him prior to his interrogation.  

In this appeal, the court determined as a matter of first impression that the 

Supreme Court's holdings in State v. A.G.D., 178 N.J. 56 (2003), and in State v. 

Vincenty 237 N.J. 122 (2019), requiring that police inform a defendant subject to 

custodial interrogation of specific charges filed against him before he can waive his 

in Miranda rights, also applies to an interrogee who was arrested and questioned 

prior to any charges being filed, where the arrest was based upon information 

developed through an earlier police investigation. 

11. Mere report of black males robbing 7-11 not sufficient to stop car with black 

males in it State v Nyema 465 N.J. Super. 181 (App. Div. 2020) 

   The police received a dispatch transmission that a 7-Eleven store had been 

robbed by two black males, one of whom had a gun. A subsequent dispatch 

indicated the two men fled on foot. The police officer was familiar with the 7-

Eleven store and responded.  

    Police officers seized the evidence following an investigatory stop of an 

automobile in which defendant was a passenger. The arresting officer testified he 

stopped the car because he was advised two black men had robbed a store. The 
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officer used a spotlight mounted to his car to illuminate the interiors of passing 

vehicles as he traveled to the store. In one car, he observed three black men who 

did not react to the light. The officer stopped the car based on those observations.  

      Following the denial of his motion to suppress physical evidence, defendant 

pled guilty to first-degree robbery, N.J.S.A. 2C:15-1 

         The court held that knowledge of the race and gender of criminal suspects, 

without more, does not establish a reasonable articulable suspicion that the men in 

the car had robbed the store. Accordingly, the court reverses defendant's 

conviction, vacates his sentence, and remands for further proceedings. A-0891-

18T4   

 

12 Court here rejects protective sweep where defendant handcuffed State v Radel 

465 N.J.Super. 65 (App. Div. 2020)          

    Police did not have proof they had a reasonable and articulable suspicion that 

there were other persons inside the home or that they posed a risk to the police or 

others State v Radel  

    Defendant moved in the trial court for the suppression of evidence – guns, 

ammunition, drugs, and drug paraphernalia – seized pursuant to a search warrant 

based on information police obtained during a warrantless entry into defendant's 

home. The trial judge denied the suppression motion, finding the police conducted 

a permissible protective sweep of the home.  

     The Appellate court concluded that the police lacked both a reasonable and 

articulable suspicion of danger and a legitimate purpose for remaining on the 

premises, since defendant was arrested outside the home and handcuffed before 

police conducted the sweep.   

13   Sealing of Certain Marijuana or Hashish Records Pursuant to N.J.S.A. 2C:52-5.2 

Directive 08-21 Also Process to obtain Certification of Expungement in Pot cases 

See https://www.njcourts.gov/notices/2021/n210830a.pdf?c=ptW 

 

    This Directive promulgates the process for sealing records from public access 

on order of the court at the time of sentencing for a criminal conviction or juvenile 

adjudication of certain marijuana or hashish offenses in accordance with the 

statutory amendments to N.J.S.A. 2C:52-5.2, and the marijuana decriminalization 

laws enacted by L. 2021, c. 19.    

           Additionally, Attorney General Law Enforcement Directive #2021-1, 

“Directive Governing Dismissals of Certain Pending Marijuana Charges” (issued 

February 22, 2021), instructs prosecutors to seek dismissal of certain pending 
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marijuana-related charges against either a juvenile or an adult where the conduct 

occurred on or before February 22, 2021.  

The court at the time of sentencing shall order the records of the courts, 

probation services, and law enforcement agencies to be sealed from the public for 

a criminal conviction or juvenile adjudication that solely includes the following 

offense(s):  

• N.J.S.A. 2C:35-5(b)(12)(b)1 – distribution of marijuana in a quantity of one ounce 

or less or hashish in a quantity of five grams or less; or  

• N.J.S.A. 2C:35-5(b)(12)(b) and a violation of N.J.S.A. 2C:35-7 on or within 

1000 feet of school property and/or a violation of N.J.S.A. 2C:35- 7.1 on or within 

500 feet of a public housing facility, public park, or public building; or  

• • N.J.S.A. 2C:35-10(a)(3)(b) – possession of marijuana in a quantity of more 

than six ounces or hashish in a quantity of more than 17 grams.  

This Directive also promulgates three revised forms and two new forms for use 

effective immediately 

Additionally, the Supreme Court has amended Rule 1:38-3 (“Court Records 

Excluded from Public Access”) and Rule 1:38-11 (“Sealing of Court Records”) by 

order dated February 5, 2021 to conform to the statutory requirements to seal 

these records from public access upon criminal conviction or juvenile adjudication.  

System enhancements have been made in the Judiciary’s computerized 

systems to indicate the cases that have been ordered sealed from public access 

pursuant to N.J.S.A. 2C:52-5.2. Information concerning these modifications has 

been previously sent to Judiciary staff under separate cover. Modifications have 

also been made to remove information concerning sealed cases in the Public 

Safety Assessment (PSA) risk factors in accordance with N.J.S.A. 2C:52-5.2(d), 

which provides that these records shall not be considered whenever the Pretrial 

Services Program conducts a risk assessment on an eligible defendant for the 

purpose of making recommendations to the court concerning an appropriate 

pretrial release decision under N.J.S.A. 2A:162-15 et seq. Additionally, cases that 

have been ordered sealed pursuant to this statute will not be listed in the “Court 

History” section of the Presentence Investigation Report in accordance with 

N.J.S.A. 2C:52-5.2(d), which prohibits use of this information for sentencing 

purposes in any other case.  

.. 

Operationally, the municipal courts have not been part of the 

comprehensive enforcement program (CEP). Currently, there is no provision in the 
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system to move cases through the CEP and civil judgment process for municipal 

court matters. Therefore, the municipal courts will continue their current collection 

process for cases that are ordered sealed.  

More info at 

https://www.njcourts.gov/attorneys/assets/directives/dir_08_21.pdf 

 

 

 

14 No more license suspensions for Failure to Appear FTA 

    The Supreme Court has relaxed and supplemented Rule 7:8-9(b) (“Driving 

Privileges; Report to Motor Vehicle Commission”) so as to conform to L. 2019, c. 

276, §20, which repealed N.J.S.A. 2B:12-31 and thereby eliminated the authority for 

municipal courts to issue driver’s license suspensions for failures to appear for non-

parking violations. Ex- criminal 

   Consistent with L. 2019, c. 276, §20, which repealed N.J.S.A. 2B:12-31 effective 

January 1, 2021, municipal courts shall not issue a driver's license suspension or a 

prohibition against obtaining driving privileges based on a person's failure to 

appear for any non-parking violation, specifically (a) a disorderly persons offense; 

(b) a petty disorderly person offense; (c) a violation of a municipal ordinance; or (d) 

any other law of this State for which a penalty may be imposed. –[ex traffic tickets] 

https://www.njcourts.gov/notices/2020/n201214a.pdf 

 

15 NJSA 39:6B-2  No Insurance Penalties.   No more mandatory suspension 

   An owner or registrant of a motor vehicle registered or principally garaged in this 

State who operates or causes to be operated a motor vehicle upon any public road 

or highway in this State without motor vehicle liability insurance coverage required 

by P.L.1972, c.197 (C.39:6B-1 et seq.), and an operator who operates or causes a 

motor vehicle to be operated and who knows or should know from the attendant 

circumstances that the motor vehicle is without motor vehicle liability insurance 

coverage required by P.L.1972, c.197 (C.39:6B-1 et seq.) shall be subject, for the 

first offense, to a fine of not less than $300 nor more than $1,000 and a period of 

community service to be determined by the court.   

The court, in its discretion, also may suspend the person's right to operate a 

motor vehicle over the highways of this State for a period of up to one year from 

the date of conviction; provided, however, the period of license suspension may be 

reduced or eliminated if the person provides the court with satisfactory proof of 

motor vehicle liability insurance at the time of the hearing.  

https://www.njcourts.gov/notices/2020/n201214a.pdf
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 Upon subsequent conviction, the person shall be subject to a fine of up to $5,000 

and shall be subject to imprisonment for a term of 14 days and shall be ordered by 

the court to perform community service for a period of 30 days, which shall be of a 

form and on terms as the court shall deem appropriate under the circumstances, 

and  the court, in its discretion, may suspend the person's right to operate a motor 

vehicle over the highways of this State for a period of up to two years from the 

date of the conviction. In deciding the duration of any suspension of the person's 

right to operate a motor vehicle pursuant to this section, the court shall consider 

the circumstances of the violation and whether the loss of driving privileges will 

result in extreme hardship and alternative means of transportation are not readily 

available.  After the expiration of the suspension, the person may make application 

to the Chief Administrator of the New Jersey Motor Vehicle Commission for a 

license to operate a motor vehicle, which application may be granted at the 

discretion of the chief administrator.  The chief administrator's discretion shall be 

based upon an assessment of the likelihood that the individual will operate or 

cause a motor vehicle to be operated in the future without the insurance coverage 

required by this act.  A complaint for violation of this act may be made to a 

municipal court at any time within six months after the date of the alleged offense. 

 

   Failure to produce at the time of trial an insurance identification card or an 

insurance policy which was in force for the time of operation for which the offense 

is charged creates a rebuttable presumption that the person was uninsured when 

charged with a violation of this section. 

16 Repealed 39:4-203.2. Suspension for Failure to comply with installment order – 

Court can’t do much  

 

17. NJ Judiciary’s Online Dispute Resolution (ODR) to let pro se handle online 

without hiring an attorney 

Municipal Court Changes Allow for Case Resolution Without In-Person Appearance 

, this will take attorneys out of the process in speeding tickets, etc 

  According to the press release, the public can now ask a prosecutor to review 

their matters and may be able to resolve their case without having to appear in 

person, under a recent change to municipal court operations in New Jersey.  
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 The Judiciary’s Online Dispute Resolution (ODR) program, which started in 

mid-May in approximately 30 municipal courts, allows court users to dispute a 

charge and provide information or evidence to municipal prosecutors online.  

 The ODR program applies to 37 traffic offenses, such as speeding, red light, 

stop sign or failure to yield and other point violations. 

 Defendants can make their requests for review to the municipal prosecutor 

through NJMC Direct. After reviewing the case, the prosecutor can offer a lesser 

charge or decline to change the charge. 

 If a lesser charge is accepted, the matter will be reviewed by a judge for 

approval. If approved, the defendant does not need to go to court.  

   Plea-by-mail does not apply to serious offenses, including those resulting in the 

likelihood of a driver’s license suspension, jail time or community service.  

https://njcourts.gov/pressrel/2020/pr072820a.pdf 

 

18 Car Passenger can’t be asked demanded for ID 

State v Boston  (A-4752-17) 

In State v Boston, the court just decided that when the driver is arrested it is 

reasonable to ask the passenger for his license, but not for further ID when he fails 

to produce a license.  

Defendant Dwayne D. Boston was convicted of third-degree possession of 

cocaine following a routine traffic stop on his way home from the movies with his 

wife and children. He contends the police unlawfully asked him, a front-seat 

passenger in his wife's car, to hand over his State identification card after he told 

them he did not have a driver's license. The court agrees, and concludes 

defendant's subsequent arrest on an open traffic warrant was unlawful, and the 

drugs seized in the ensuing search incident to his arrest should have been 

excluded at trial. 

The court holds in a routine traffic stop where the driver has to be arrested 

on an open traffic warrant, the officer's asking whether a passenger is a licensed 

driver is reasonable; but when the passenger claims he does not possess a license, 

the officer's further demand for identification from the unlicensed passenger in the 

absence of particularized suspicion is not. 

https://njcourts.gov/pressrel/2020/pr072820a.pdf
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19 New Expungement Laws makes regular expungement more available. 

    New Jersey expungement law took effect on June 15, 2020 and will increase the 

number of records of arrests and convictions that can be expunged. This is 

different than the 2021 marijuana expungements. 

 

S4154 creates a petition process for “clean slate” expungement for residents 

who have not committed an offense in ten years and who have not been convicted 

of the most serious crimes.  

The bill also requires the State to implement an automated clean slate 

expungement system, which will be developed by a task force charged with 

studying the technological, fiscal, and practical issues and challenges associated 

with such a system.  

Further, the bill requires that low-level marijuana convictions be sealed upon 

the disposition of a case, preventing those convictions from being used against 

those individuals in the future. It also makes numerous other changes to existing 

expungement procedures, including the creation of an e-filing system that would 

eliminate filing fees to petition for an expungement. 

   Read my friend Allain Marian’s website 

 

20 Lewd gestures to home camera could be violation of TRO State v EJH  466 N.J. 

Super 32 (App. Div. 2021) 

In this appeal, the Appellate court considers whether words and gestures 

directed to a domestic violence complainant, by way of a consensually-activated 

home security camera, violated the strictures of the restraining order issued 

under the Prevention of Domestic Violence Act (Act), N.J.S.A. 2C:25-17 to -35.  

Although the restraining order did not expressly prohibit defendant from 

directing remarks to – or making gestures at – his estranged wife via the home 

security camera, the order expressly prohibited defendant from "having any oral" 

or "electronic, or other form of contact or communication with [her]."  

     Because defendant directed his comments and gesture to his estranged wife, by 

way of a camera that was specifically activated so that she could observe his 

parenting time, defendant was aware of the high probability that she would hear 

his comments and observe his lewd gesture.  

The Appellate court vacated the dismissal and remanded for reinstatement 

of the complaint and for a hearing on the merits.  
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21 In new science such as DNA, defendant can have scientific evidence such 

as machine software source code. State v Pickett 466 N.J. Super. 270 (App. Div. 

2021) 

 

 In this case of first impression addressing the proliferation of forensic 

evidentiary technology in criminal prosecutions, this appeal required the 

Appellate court to determine whether defendant is entitled to trade secrets of a 

private company for the sole purpose of challenging, at a Frye hearing, the 

reliability of science underlying novel DNA analysis software and expert 

testimony. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).  

At the hearing, the State produced an expert who relied on his company's 

complex probabilistic genotyping software program to testify that defendant's 

DNA was present, thereby connecting defendant to a murder and other crimes. 

So long as the State utilized the expert, this court held that defendant is entitled 

to the discovery of the software's proprietary source code and related 

documentation under a protective order.  

22  Court indicated parked car in parking lot of open store with engine running is 

operation and can be DWI State v. Thompson 462 NJ Super.270 (App. Div. 2020)  

cert denied 

    In this appeal, the court held that an intoxicated defendant asleep and behind 

the wheel of a parked motor vehicle with its engine running is "operating" the 

vehicle within the meaning of N.J.S.A. 39:4-50(a).   

 

     Defendant appealed from his convictions for DUI and refusing to submit to a 

breath test. Defendant argued that the state failed to present sufficient evidence 

to prove the statutory element that defendant was "operating" his vehicle under 

the influence of alcohol or that he had a conscious intent to do so. The court 

rejected defendant's argument and affirmed his conviction. The court noted that 

the evidence at trial showed that police were called to a convenience store where 

defendant was observed sleeping in his car with the engine running. As officers 

woke defendant, they noticed the strong odor of alcohol on his breath. Defendant 

acknowledged to officers that he had "a couple of drinks." After failing field 

sobriety tests, defendant was arrested.  

       At the police station, defendant acknowledged that he had prescriptions for 

methadone, hydrocodone, Xanax, and Cymbalta and that he had consumed two 

alcoholic drinks within a three hours period. The court held that this evidence was 

sufficient for the factfinder to concluded that defendant was intoxicated while 

http://njsbadb.informz.net/z/cjUucD9taT05MTIzMDY1JnA9MSZ1PTExMDg1OTg0NDAmbGk9NzM5NjA3NTE/index.html
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sleeping behind the wheel of his vehicle. The court ruled that defendant was 

"operating" his vehicle since operation of a motor vehicle could include sitting or 

sleeping behind the wheel of a vehicle with the engine running, even if the vehicle 

is not observed in motion. Finally, the court found defendant's other contentions 

on appeal to have insufficient merit to warrant discussion.  

     Source Daily Briefing, an exclusive New Jersey State Bar Association member 

benefit, in partnership with the New Jersey Law Journal. Join the NJSBA for this 

benefit! 

https://www.law.com/njlawjournal/almID/1581570609NJA190919T/ 

 

23 Partially Obstructed License Plate Does Not Justify Car stop 

State v. Roman-Rosado NJ Supreme 

           To avoid serious constitutional concerns, the Court interprets the statute 

narrowly and holds that N.J.S.A. 39:3-33 requires that all markings on a license 

plate be legible or identifiable. If a frame conceals or obscures a marking in a way 

that it cannot reasonably be identified or discerned, the driver would be in 

violation of the law. In practice, if a registration letter or number is not legible, the 

statute would apply; but if a phrase like "Garden State" is partly covered but still 

recognizable, there would be no violation.  

A-67-19 

24 Complete covering of Garden State on plate permitted stop 

State v.  Carter   

          To avoid serious constitutional concerns, the Court interprets the statute 

narrowly and holds that N.J.S.A. 39:3-33 requires that all markings on a license 

plate be legible or identifiable. If a frame conceals or obscures a marking in a way 

that it cannot reasonably be identified or discerned, the driver would be in 

violation of the law. In practice, if a registration letter or number is not legible, the 

statute would apply; but if a phrase like "Garden State" is partly covered but still 

recognizable, there would be no violation. 

         In Carter’s case, however, it is undisputed that “Garden State” was entirely 

covered. As a result, the plate violated the statute, and law enforcement officers 

had the right to stop Carter. A-66-19 

25 Member of LLC can’t be charged with ordinance violation 

State v Ehrman 
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Defendant challenged numerous complaint-summonses issued in municipal 

court by the Jersey City Department of Housing, Economic Development and 

Commerce for municipal violations involving rental properties owned by various 

limited liability companies (LLCs) of which defendant was a member. In one 

appeal, defendant challenged an interlocutory order denying his motion to 

dismiss twenty-five complaint-summonses issued to him individually and granting 

the State's cross-motion to amend the complaints to name the LLC that was the 

record owner instead of him. In the other appeal, defendant challenged the order 

finding the LLC that was the record owner of the property guilty of violating a 

municipal ordinance following a trial de novo in the Law Division notwithstanding 

the fact that the LLC made no appearance through counsel and neither the 

municipal court nor the trial court inquired on the record to ascertain whether 

there was a knowing and voluntary waiver before proceeding with the trial. 

The court reversed and remanded for entry of an order of dismissal without 

prejudice of the twenty-five complaint-summonses because they were issued to 

the wrong defendant and therefore fatally defective and both the municipal court 

and trial court erroneously relied on a Part IV rule governing civil practice to grant 

the State's cross-motion to amend. The court also reversed the finding of guilt of 

the LLC and remanded for a new trial because the absence of an appearance 

through counsel or a clear waiver of such in a quasi-criminal municipal court 

prosecution constitutes a violation of constitutional dimension requiring reversal. 

(A-4144-19/A-4447-19 

26.    Hearings on Drug Recognition Evaluation evidence going on now before 

Judge Lisa, the Supreme Court had remanded State v Olenowski to a Special 

Master for a Frye Hearing on the reliability and admissibility of Drug Recognition 

Evaluation evidence. [DRE= Doesn’t Really Exist] (Judge Lisa who did Cassidy 

remand) 2019 

 

 Sometimes a driver is arrested and charged with a DWI not for alcohol but 

being under the influence of drugs- either illegal or driving under valid 

prescription but being under the influence of the prescription. 

Drug recognition evaluators /alleged expert (DRE) opinions based on drug 

influence evaluations (DIEs) are not generally accepted within the scientific 

community under Frye v. U.S., 293 F. 1013 (D.C. Cir. 1923).  

 

 Fellow speaker and NJSBA member John Menzel argued the matter before 

the court, urging the Supreme court to exclude the DIE evidence in the case and 

remand the matter for the development of an appropriate foundation before the 
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evidence can be admitted. The brief was written by Menzel, Joshua H. Reinitz, and 

NJSBA past president Miles S. Winder III. 

The Supreme court focused on the question of why a special master should not be 

appointed to review whether DIEs meet the standards for admissibility, noting 

competing studies and scholarly writings on the issue, the credibility of which the 

court cannot evaluate without further hearings.  

 The case arises from Olenowski’s convictions for driving while intoxicated, 

which occurred on two separate occasions in the same year. He drew a reading of 

.04 percent blood alcohol content the first time and a zero percent reading the 

second, but was visibly impaired, according to the officers who arrested him and 

the DREs who evaluated him. The trial court upheld the convictions, holding that 

DRE evidence was “generally acceptable and reliable in the scientific community.” 

The decision was upheld by the Appellate Division in an unpublished opinion. 

In its brief, the NJSBA argued that neither the DIE technique nor the DRE opinion 

are generally accepted in the scientific community or sufficiently reliable to 

indicate that Olenowski was driving under the influence. “The NJSBA asks this 

court to declare the DIE technique and DRE opinion derived therefrom 

inadmissible for any purpose unless it’s proponent, the state, lays appropriate 

foundation,” the NJSBA wrote. “Such a ruling would provide guidance to trial 

courts and avoid the errors committed in the present case.” 

A link to remand order at  

https://pdfhost.io/v/tg7vKW261_Olenowskipdf.pdf 

 

27  Cassidy cases require a PCR petition online 

REVIEW OF DWI CONVICTIONS INVOLVING NOT PROPERLY CALIBRATED 

EQUIPMENT (STATE V. CASSIDY)- WEBSITE TO FACILITATE SUBMISSION OF 

REQUESTS TO REVIEW A DWI CONVICTION  

The Supreme Court in State v. Cassidy 235 NJ. 482 (2018) found that in 

some driving while intoxicated (DWI) cases, some Alcotest machines were not 

properly calibrated and that the test results from those machines thus could not 

be used to convict a defendant of DWI. The Judiciary was notified by the Office of 

the Attorney General that there were thousands of DWI cases in which 

defendants' breath samples were procured using such improperly calibrated 

machines. As a result, more than 13,000 DWI convictions from between 2008 and 

2016 are eligible for review, with most of those cases in four counties (Middlesex, 

Monmouth, Somerset, Union).  

https://pdfhost.io/v/tg7vKW261_Olenowskipdf.pdf
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This is to advise that the Judiciary has created a webpage to facilitate the 

submission of post-conviction petitions for relief by any defendant affected by the 

Court's Cassidy decision (https://www.njcourts.gov/courts/mcs/cassidy.html).  

On July 14, 2021, Superior Court Judge Robert A. Fall, serving on recall and 

designated by the Court as special master for the statewide management of these 

cases, sent a notice to those 13,000+ defendants potentially affected by the 

Cassidy decision. That notice advised defendants how to file a petition for review 

of their case and, if needed ,how to request appointment of a public defender. 

The forms for those steps are available on the website. Initial case management 

conferences in those matters will begin in August.  

 

28 Second patdown permitted where belief armed 

State v Carrillo   (A-4889-18) 

The main issue in this appeal from the trial court's denial of defendant's 

suppression motion without a testimonial hearing is whether the officer violated 

defendant's rights when he patted him down a second time, just minutes after the 

officer patted him down the first time and uncovered no weapons.  

The court concludes that an officer may conduct a second pat-down when, 

giving weight to the unproductive first one, the circumstances preceding the 

second one still give the officer reason to believe the suspect is armed and 

dangerous. Because there exist issues of fact material to that question, the court 

reverses the trial court's order and remands for a testimonial hearing. 

 

29. NJ recently made Magic mushroom use or possession now only a disorderly 

offense, was previously a 3rd degree crime. 

This missed the newspapers articles on legal weed 

New 2C:35-10   Possession P.L. 2021, CHAPTER 9, approved February 4, 2021 

Senate, No. 3256 

     Be It Enacted by the Senate and General Assembly of the State of New 

Jersey: 

  

     1.    N.J.S.2C:35-10 is amended to read as follows: 

     2C:35-10.  Possession, Use or Being Under the Influence, or Failure to Make 

Lawful Disposition. 

https://www.njcourts.gov/courts/mcs/cassidy.html
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     a.     It is unlawful for any person, knowingly or purposely, to obtain, or to 

possess, actually or constructively, a controlled dangerous substance or 

controlled substance analog, unless the substance was obtained directly, or 

pursuant to a valid prescription or order form from a practitioner, while acting in 

the course of his professional practice, or except as otherwise authorized by 

P.L.1970, c.226 (C.24:21-1 et seq.).  Any person who violates this section with 

respect to:…… 

…… or 

     (5)  Possession of one ounce or less of psilocybin is a disorderly persons 

offense.  

     2.    This act shall take effect immediately. 

  

STATEMENT 

     Currently, pursuant to paragraph (1) of subsection a. of N.J.S.2C:35-10, 

possession of any amount of psilocybin, a Schedule I controlled dangerous 

substance, is a crime of the third degree.  This bill would reclassify possession of 

psilocybin as a disorderly persons offense, punishable by up to up to six months 

imprisonment, a fine of up to $1,000, or both.  

 

30 OPRA could apply to criminal & DWI complaints Simmons v. Mercado & City 

of Millville    

Because Millville MPD officers create the information contained in the CDR-

1s, the CDR-1s fall well within OPRA’s definition of a government record. Further, 

AADARI’s records request is narrowly tailored and would not constitute research 

beyond OPRA’s scope. 

Because Millville City officers create the information contained in the CDR-

1s, the Complaint Summons CDR-1s fall well within OPRA’s definition of a 

government record. Further, AADARI’s records request is narrowly tailored and 

would not constitute research beyond OPRA’s scope. 

 Thus, regardless of who maintains the files, the fact that police “makes” the 

CDR-1s means that it can be called upon to disclose those government records. 

Nothing in the text of OPRA or Rule 1:38 or the Court’s jurisprudence suggests that 

information cannot be both a court record and a government record. Indeed, the 

language of the statute that defines a government record as one that has been 

“made, maintained, or kept on file” itself suggests the possibility that different 
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government entities, working cooperatively, could be simultaneous custodians of 

the same information. The statutory language presupposes that there may be more 

than one proper place where a requestor can submit an OPRA request. That the 

Judiciary might maintain on its servers the information that MPD made does not 

absolve MPD of its obligation to produce that information pursuant to a proper 

OPRA request made to MPD.  
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ATTORNEY GENERAL LAW ENFORCEMENT DIRECTIVE NO. 2021-1 

 
TO: Director, Division of Criminal Justice 
 All County Prosecutors 
 All County Municipal Prosecutor Liaisons 
 All Municipal Prosecutors 
 
FROM: Gurbir S. Grewal, Attorney General  
 
DATE: February 22, 2021  
 
SUBJECT: Directive Governing Dismissals of Certain Pending Marijuana Charges 
 

On February 22, 2021, the Governor signed the New Jersey Cannabis Regulatory, 
Enforcement Assistance, and Marketplace Modernization Act and the marijuana 
decriminalization laws.  In light of these new laws, I am issuing this Directive, which supersedes 
my November 25, 2020 and January 22, 2021 guidance memoranda that instructed prosecutors to 
seek an adjournment of certain juvenile and adult marijuana cases.      
 

Pursuant to the authority granted to me under the New Jersey Constitution and the 
Criminal Justice Act of 1970, N.J.S.A. 52:17B-97 to -117, which provides for the general 
supervision of criminal justice by the Attorney General as chief law enforcement officer of the 
State in order to secure the benefits of a uniform and efficient enforcement of the criminal law 
and the administration of criminal justice throughout the State, I hereby direct all prosecutors 
operating under the authority of the laws of the State of New Jersey to dismiss pending 
marijuana-related charges in accordance with the guidance below. 
 
I. Dismissals 
 
A. Cases for dismissal. Effective immediately, prosecutors shall seek dismissals of any 

pending charges listed in the following chart in any cases where a juvenile or adult’s 
conduct occurred on or before February 22, 2021. Dismissals can be requested on an ad 
hoc basis as the cases are scheduled for a municipal or superior court proceeding. In cases 
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involving multiple charges, only the charges listed in the chart are to be dismissed 
pursuant to this Directive; all other charges and pending matters should remain.  
 
 
Provision Description of Statute 
2C:35-5(b)(12) Distribution of marijuana or hashish 
2C:35-10(a)(3) Possession of marijuana or hashish 
2C:35-10(a)(4)  Possession of marijuana or hashish 
2C:35-10(b)  Under the influence – only when the individual was under the 

influence of marijuana or hashish 
2C:35-10(c) Failure to properly dispose CDS – only when the individual 

fails to dispose of marijuana or hashish  
2C:36-2 Possession of drug paraphernalia when the paraphernalia was 

used, or was possessed with intent to be used, to ingest, inhale 
or otherwise introduce marijuana or hashish into the body 

2C:36A-1 Any disorderly persons offense or petty disorderly persons 
offense subject to conditional discharge pursuant to this 
section 

39:4-49.1 Possession of CDS in a vehicle – but only when the 
individual is in possession of marijuana or hashish in the 
vehicle 

 
 
B. Cases already resolved. For those cases already resolved, pursuant to the new 

decriminalization laws, the Administrative Office of the Courts will vacate by operation 
of law any guilty verdict, plea, placement in a diversionary program, or other entry of 
guilt on a matter where the conduct occurred prior to February 22, 2021. Also vacated 
will be any conviction, remaining sentence, ongoing supervision, or unpaid court-ordered 
financial assessment of any person who is or will be serving a sentence of incarceration, 
probation, parole or other form of community supervision as of February 22, 2021 as a 
result of the person’s conviction or adjudication of delinquency solely for the above listed 
charges.  

 
II. Other Provisions 
 
A. Non-enforceability by third parties. This Directive is issued pursuant to the Attorney 

General’s authority to ensure the uniform and efficient enforcement of the laws and 
administration of criminal justice throughout the State. This Directive imposes limitations 
on law enforcement agencies and officials that may be more restrictive than the 
limitations imposed under the United States and New Jersey Constitutions, and federal 
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and state statutes and regulations. Nothing in this Directive shall be construed in any way 
to create any substantive right that may be enforced by any third party. 

 
B. Severability. The provisions of this Directive shall be severable. If any phrase, clause, 

sentence or provision of this Directive is declared by a court of competent jurisdiction to 
be invalid, the validity of the remainder of the document shall not be affected. 

 
C. Questions. Any questions concerning the interpretation or implementation of this 

Directive shall be addressed to the Director of the Division of Criminal Justice, or their 
designee. 

 
D. Effective date. This Directive shall take effect immediately. The provisions of this 

Directive shall remain in force and effect unless and until it is repealed, amended, or 
superseded by Order of the Attorney General. 

 
 
 
 

________________________________ 
Gurbir S. Grewal 
Attorney General 

ATTEST: 
 
 
________________________________ 
Veronica Allende 
Director, Division of Criminal Justice 
 
Dated: February 22, 2021 
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STATE OF NEW JERSEY, 

 

     Plaintiff-Respondent,              APPROVED FOR PUBLICATION 

 

                                                 October 20, 

2020 

v. 

                                            APPELLATE DIVISION 

CHRISTOPHER RADEL a/k/a 

CHRISTOPH R. RADEL, 

CHRISTPOH R. RADEL, and 

CHRISTOHE R. RADEL, 

 

     Defendant-Appellant. 

_____________________________ 

 

           Argued September 15, 2020 – Decided October 20, 2020 

 

           Before Judges Fisher, Moynihan and Gummer. 

 

           On appeal from the Superior Court of New Jersey, Law 

           Division, Passaic County, Indictment No. 16-08-0697. 

 

           Stefan Van Jura, Assistant Deputy Public Defender, 

           argued the cause for appellant (Joseph E. Krakora, 

           Public Defender, attorney; Stefan Van Jura, of 

counsel 

           and on the brief). 

 

           Deborah Bartolomey, Deputy Attorney General, argued 

           the cause for respondent (Gurbir S. Grewal, Attorney 

           General, attorney; Deborah Bartolomey, of counsel and 



           on the brief). 

 

     The opinion of the court was delivered by 

FISHER, P.J.A.D. 

 

      After being indicted and charged with numerous weapons and 

drug 

 

offenses, defendant moved in the trial court for the suppression 

of evidence 

 

seized from his home. The evidence – guns, ammunition, drugs, 

and drug 

 

paraphernalia – was seized pursuant to a search warrant 

supported by 

 

information police had obtained during a warrantless entry into 

defendant's 

 

home. The State persuaded the trial judge that the warrantless 

entry did not run 

 

afoul of the Fourth Amendment because the police were justified 

in conducting 

 

a protective sweep. Because the evidence and the judge's 

findings do not support 

 

that conclusion, we vacate the order denying suppression and 

remand for further 

 

proceedings. In light of this disposition, we find it 

unnecessary at this time to 

 

consider the other issues defendant raised in this appeal. 

 

      The record reveals that after the judge's denial of 

defendant's suppression 

 

motion, defendant reached a plea agreement with the State and 

entered a 

 

conditional guilty plea to one count of second-degree being a 

certain person not 

 



permitted to possess weapons,  N.J.S.A. 2C:39-7(b)(1), and one 

count of second- 

 

degree unlawful possession of a weapon,  N.J.S.A. 2C:39-5(b)(1). 

As part of the 

 

plea agreement, the State dismissed the other eighty-six counts 

of the 

 

indictment.   Defendant was later sentenced, within the plea 

agreement's 
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parameters, to a ten-year prison term, subject to a five-year 

period of parole 

 

ineligibility, on the certain-persons conviction and a fifteen-

year prison term, 

 

subject to a seven-and-one-half-year period of parole 

ineligibility, on the 

 

unlawful-possession-of-a-weapon conviction; both terms were 

ordered to run 

 

consecutively. 

 

      Defendant appeals, arguing: 

 

            (1) the warrantless entry and purported protective 

            sweep of his home could not be justified because, 

            among other things, he was arrested and handcuffed 

            outside the home before the sweep occurred; 

 

            (2) those counts charging unlawful possession of a 

            firearm under  N.J.S.A. 2C:39-5(b)(1), were barred 

by 

             N.J.S.A. 2C:39-6(e), which declares that nothing in 

            subsection (b) of  N.J.S.A. 2C:39-5 "shall be 

construed 

            to prevent a person keeping or carrying about his . 

. . 

            residence . . . any firearm"; 

 



            (3) those counts charging possession of hollow nose 

            bullets,  N.J.S.A. 2C:39-3(f)(1), were barred by 

             N.J.S.A. 2C:39-3(g)(2)(a), for reasons similar to 

those 

            raised in his second point; 

 

            (4) the charges based on defendant's possession of 

            marijuana or drug paraphernalia should have been 

            dismissed because, in defendant's words, "the State 

            failed to present clearly exculpatory evidence to 

the 

            grand jury demonstrating that defendant could 

lawfully 

            possess marijuana for medical reasons"; and 

 

            (5) the sentence imposed was shocking to the 

judicial 

            conscience and otherwise improperly imposed. 
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We agree with defendant that the police were not entitled to 

conduct a protective 

 

sweep under the circumstances. For that reason, we vacate the 

order denying 

 

the suppression motion and remand for further proceedings 

without reaching or 

 

deciding the other four issues.1 

 

      Three police officers and defendant testified at the 

suppression hearing. 

 

The State's evidence revealed that police interest in defendant 

started with an 

 

assistant prosecutor's January 7, 2016 call to local police 

about an October 27, 

 

2015 order, which apparently sprang from defendant's March 2015 

conviction 

 

for unlawful possession of a weapon. The order directed "members 

of Little 



 

Falls Police Department [to] respond to the [d]efendant's home, 

located at 103 

 

Browertown Road [, Little Falls] . . . for the limited purpose 

of retrieving from 

 

said home any and all firearms, including one Beretta 

[handgun]." One of the 

 

officers testified that after the phone call from the 

prosecutor's office he did 

 

some research and learned defendant was the target of two 

outstanding 

 

municipal arrest warrants.         He also learned that 

defendant lived at 81 

 

Browertown Road, not 103 Browertown Road where his parents 

lived. The 

 

 

 

 

1 

  Because we do not consider them at this time, defendant may 

pursue those 

other four issues in any later appeal, if necessary. 
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officer called and briefly spoke to defendant's mother, who, the 

officer asserted, 

 

wasn't helpful in assisting his attempts to get in touch with 

defendant. 

 

      The police assembled a team of six officers for the 

purpose of going to 

 

defendant's neighborhood and arresting him on the outstanding 

municipal arrest 

 

warrants.  81 Browertown and 103 Browertown are on the same side 

of the street 

 



and separated by a driveway that runs off Browertown and into a 

Passaic Valley 

 

High School parking lot. The officers were stationed around the 

premises; some 

 

watched the backs of the homes, and others sat in the driveway 

to the high school 

 

between 81 and 103 Browertown. Before long, one officer noticed 

a figure in 

 

blue in the backyard of 81 Browertown entering the rear of that 

home; that 

 

officer also heard a "loud bang." Within a few minutes, other 

officers saw a 

 

person, who matched their photos of defendant, wearing a blue 

jacket as he 

 

exited the front door of 81 Browertown carrying a laundry 

basket. As defendant 

 

placed the laundry basket in the backseat of a vehicle parked in 

the driveway, 

 

an officer – in his words – was "on" him, seizing defendant and 

placing him face 

 

down as he applied handcuffs. Defendant did not resist. Once 

defendant was in 

 

custody, the police concluded a protective sweep of 81 

Browertown was 

 

necessary out of a concern there might be others inside, along 

with the handgun 

 

they had come to retrieve. 
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      After entering the dwelling at 81 Browertown, police 

observed in plain 



 

sight a black handgun in a glass cabinet, a ballistics vest, and 

drug paraphernalia. 

 

No other person was inside. Some officers then left to seek out 

a search warrant 

 

while others remained behind to secure the premises until the 

warrant was 

 

obtained. A judge issued a search warrant and the subsequent 

search led to the 

 

seizure of weapons and other evidence that were the subject of 

defendant's 

 

unsuccessful suppression motion. The linchpin of the judge's 

denial of the 

 

motion was his finding that the officers engaged in a legitimate 

protective sweep 

 

of 81 Browertown. 

 

      In considering defendant's argument about the challenged 

protective 

 

sweep, we start with broad principles.         The Fourth 

Amendment protects 

 

individuals from unreasonable searches and seizures, and "the 

chief evil against 

 

which the wording of the Fourth Amendment is directed" is an 

unwarranted 

 

physical intrusion into the home. United States v. U.S. Dist. 

Court,  407 U.S. 297, 313 (1972). So, the officers' entry into 

81 Browertown after defendant's 

 

arrest outside was presumptively unlawful absent the State's 

demonstration that 

 

the entry fell into one of the specific exceptions acknowledged 

by the Supreme 

 

https://supreme.justia.com/cases/federal/us/407/297/


Court of the United States. State v. Davila,  203 N.J. 97, 111-

12 (2010). The 

 

only exception argued by the State was based on the protective-

sweep doctrine. 
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      In Maryland v. Buie,  494 U.S. 325, 327 (1990), the Court 

approved the 

 

protective-sweep doctrine while also recognizing that to pass 

constitutional 

 

muster the sweep must be 

 

            a quick and limited search of premises, incident to 

an 

            arrest and conducted to protect the safety of police 

            officers or others. It is narrowly confined to a 

cursory 

            visual inspection of those places in which a person 

            might be hiding. 

 

Despite Buie's declaration that the search of the premises must 

be "incident to 

 

an arrest," ibid., our Supreme Court has recognized that this 

doctrine has been 

 

"extended," State v. Bryant,  227 N.J. 60, 70 (2016), and the 

warrantless sweep 

 

is permitted, when: 

 

            (1) law enforcement officers are lawfully within the 

            private premises for a legitimate purpose, which may 

            include consent to enter; and (2) the officers on 

the 

            scene have a reasonable [and] articulable suspicion 

that 

            the area to be swept harbors an individual posing a 

            danger. 

 

            [Davila,  203 N.J. at 125.] 

https://supreme.justia.com/cases/federal/us/494/325/


 

Even though a protective sweep does not have to be "incident to 

an arrest," Buie 

 

and Davila presuppose that law enforcement officers who believe 

themselves or 

 

others in potential danger would actually be in the premises or 

location to be 

 

swept. In both cases, officers were properly inside the 

defendant's home either 
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to execute an arrest warrant or by consent, thus presenting the 

heightened 

 

concern for their safety that the protective-sweep doctrine 

requires. 

 

      This case differs. No one disputes that defendant was 

outside his home, 

 

under arrest, and in handcuffs before police made the decision 

to enter his home, 

 

ostensibly for their protection. Despite this distinguishing 

fact, the judge found 

 

that Davila's first prong "can be extended to the circumstances 

of this case" and 

 

he then justified that extension by reference to facts he found 

supportive of the 

 

second prong. We reject the judge's legal analysis. 

 

      The first prong requires that the officers have a 

legitimate purpose for 

 

being within the private area to be swept. The officers were in 

the vicinity to 

 



either obtain the handgun described in the October 27 forfeiture 

order or to 

 

execute the municipal warrants calling for defendant's arrest. 

The October 27 

 

order only directed them to 103 Browertown, not 81 Browertown; 

it did not 

 

explicitly authorize a search of the former, let alone the 

latter.      And, the 

 

municipal warrants only provided authority to arrest defendant. 

Once the arrest 

 

was accomplished, the arrest warrants were fulfilled, and the 

officers had no 

 

further legitimate purpose for remaining on the property. See 

State v. Lane,  393 N.J. Super. 132, 154-55, 157-58 (App. Div. 

2007). We, thus, reject the judge's 

 

legal conclusion that the first prong of the Davila test was 

met. 
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      Even assuming the first prong was satisfied, we conclude 

that the 

 

circumstances offered on the second prong were insufficient to 

support a 

 

permissible protective sweep. In finding that the State 

sufficiently demonstrated 

 

the officers had a reasonable and articulable suspicion that the 

place to be swept 

 

harbored a danger, the judge relied on: 

 

                • the forfeiture order; 

 

                • one officer's fleeting observation that 

someone 



                  dressed in blue in the backyard entered the 

home 

                  from the rear a few minutes before defendant, 

                  also dressed in blue, exited from the front; 

 

                • that same officer heard a "loud bang"; 

 

                • two cars were in the driveway; and 

 

                • what the judge referred to as defendant's 

                  "contradictory answers to the police." 

 

We conclude that, whether considered individually or 

collectively, these 

 

circumstances could not support a reasonable and articulable 

suspicion that both 

 

a weapon and at least one other person were inside 81 Browertown 

and posed a 

 

threat to the officers or others. 

 

      The forfeiture order. We do not know – because the State 

failed to show 

 

at the suppression hearing – what led to the issuance of the 

October 27 forfeiture 

 

order. Even so, the order suggested only that a handgun could be 

found at 103 
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Browertown; it was silent about 81 Browertown. And, whatever it 

suggested 

 

about 103 Browertown was nearly three-month-old information when 

the 

 

officers arrived to arrest defendant. So, we not only reject the 

leap suggested 

 

by the State that this order authorized entry into 103 

Browertown – it says no 



 

such thing2 – but we reject as well the contention that this 

order somehow 

 

supports a belief that the handgun could be found inside 81 

Browertown three 

 

months later. 

 

      The person in the backyard. One of the officers stationed 

so he could 

 

watch the rear of 81 Browertown testified that he observed 

 

            a person walking in the rear yard of 81 Browertown. 

            The individual was wearing something blue. And – 

            and, then, the image was gone. . . . [T]he image . . 

. 

            [e]ntered the rear of  81 Browertown. 

 

 

 

 2 

  When questioned by the judge about the October 27 order's 

significance, the 

assistant prosecutor conceded that it could not pass for a 

search warrant: 

 

            THE COURT: . . . But, listen to me. I'm going to 

tell 

            you what really bothers me here, is . . . the 

staleness of 

            [the October 27 order] . . . . 

 

            ASSISTANT PROSECUTOR:               Judge, there's 

no 

            staleness. This is not a search warrant. 

 

            [Emphasis added.] 
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"[P]retty quick[ly]" after, the officer who made this 

observation "became aware 

 

. . . over the radio" "that an individual had exited the front 

of the residence." 



 

      This testimony at best reveals only that one officer saw a 

person in blue 

 

in the backyard 3 and that this person in blue entered the home 

a few minutes 

 

before another officer saw a person in blue exit the front of 

the home . This 

 

suggests only one reasonable conclusion:         the officer in 

the front of 81 

 

Browertown saw the same person that the other officer saw in the 

back of 81 

 

Browertown: defendant. Nothing about this reasonably suggests 

that the person 

 

seen in the backyard wasn't the person who came out the front 

door.4 

 

      The loud bang. The officer who observed the person in blue 

in the back 

 

of 81 Browertown also testified that after that person entered 

the home he heard 

 

"a very loud bang." When asked to describe the sound, he said 

that "if [he] had 

 

to characterize it, [it] was very metallic and very heavy – 

very, like a clanking 

 

almost, but a very loud, very intense sound[;] [i]t wasn't high-

pitched, but it was 

 

metallic." No one else professed to have heard it. Neither at 

the scene nor from 

 

 

3 

  The officer testified that he had asked the other officers 

near him whether they 

saw the individual, but he never said whether anyone confirmed 

that they did. 

4 



  That officer merely testified he "wasn't sure if . . . the 

individual that I had 

seen towards the rear of the property was actually the 

defendant, or not. All I 

really saw was somebody wearing blue. I couldn't identify that 

person's face or 

really make any other descriptive observations of them." 
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the witness stand did this officer state that the loud bang 

sounded like a gunshot 

 

or that he told the other officers prior to the protective sweep 

that it sounded like 

 

a gunshot. 

 

      Interestingly, the judge found this officer credible 

because the officer did 

 

not exaggerate by asserting it was a gunshot he heard. 

Nevertheless, in his 

 

findings, the judge gave this "loud bang" greater weight than 

police seemed to 

 

have given it at the time. Despite the fact that this officer, 

who was a Marine 

 

veteran, a firearm instructor, and at the time an eleven-year 

veteran on the police 

 

force, could not say that the bang was a gunshot, the judge 

found that the sound 

 

"could have been, maybe, a gunshot." Not one of the State's 

witnesses testified 

 

they either heard a gunshot or thought the sound might have been 

a gunshot. 

 

      The cars in the driveway. In forming an opinion that there 

could have 

 

been another person inside 81 Browertown at the time defendant 

was under 



 

arrest outside, police relied in part on the presence of 

"multiple vehicles" in the 

 

driveway but were imprecise as to what the State now claims is a 

relevant 

 

circumstance. One officer testified on direct that there were 

"multiple" vehicles 

 

in the driveway, but he said something else once subjected to 

cross-examination: 

 

             Q. – in terms of the multiple vehicles that – were 

they 

             all on the driveway, or were they close to the 

residence? 

             Where were the location of all of these vehicles 

you 

             mentioned? 
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            A. I would say they were both in the driveway. 

 

            Q. Both? Was there only two? 

 

            A. That I recall, there was at least two, yes. 

 

            Q. Okay. Was there more – 

 

            A. At least. 

 

            Q. – do you know – was there more than two? 

 

            A. I don't recall if there was more than two. But, I 

knew 

            there were multiple vehicles in the driveway. 

 

            THE COURT: Well, when you – but, when you say 

            multiple, you mean two? 

 

            THE WITNESS: Well, yes; correct. Two. 

 

            THE COURT: Okay. 

 



            THE WITNESS: That I can recall. 

 

Although in this way the officer tried to suggest the presence 

of more than two 

 

cars, he ultimately could state only that he was sure there were 

two and that is 

 

what the judge found. 

 

      Defendant's "contradictory answers" to police. In seeking 

to justify the 

 

intrusion into defendant's home for the purpose of the 

challenged protective 

 

sweep, the State did not argue that statements defendant had 

given to police 

 

before the sweep were either contradictory or a basis for entry 

into the home. 

 

                                                                        

A-2503-18T3 

                                       13 

The only officer who testified about having a conversation with 

defendant first 

 

stated that he had not asked defendant for consent to search the 

home because 

 

he believed defendant was intoxicated and unable to give lawful 

consent. The 

 

officer testified that defendant had asserted, when asked, that 

he had turned in 

 

the gun referred to in the October 27 order. That assertion – if 

true – was not 

 

contradictory of anything else defendant was claimed to have 

said. When asked 

 

about their discussion immediately after defendant's arrest, the 

officer provided 

 

the following testimony: 



 

            A. I do believe I did mention the – the weapons in 

            question on the order. Because he did tell me that 

he 

            had turned some of those gun – or turned that gun 

in. 

            Or sold one of them – those guns. So, out – out of 

the 

            guns that I had mentioned to him, he had – did 

respond 

            to me. 

 

            Q. In terms of his response, what did – what was – 

did 

            he indicate which firearms, if any, he – he did 

surrender 

            before your – 

 

            A. I don't recall. 

 

            Q. – appearance. 

 

            A. I don't recall which weapon he said he 

surrendered. 

 

      The October 27 order referred to two weapons. The order's 

first paragraph 

 

revoked defendant's firearm purchaser identification card that 

had permitted the 

 

purchase of two handguns: a .357 Smith & Wesson and a 9mm 

Beretta. The 
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second paragraph authorized police to go to 103 Browertown to 

retrieve the 

 

Beretta. No other weapon is specifically mentioned in the order, 

nor does 

 

anything about the order suggest any unaccounted-for weapon but 

the Beretta. 

 



So, we interpret the officer's quoted testimony as suggesting 

that defendant said 

 

he surrendered one and sold the other: an assertion that is not, 

on its face, 

 

contradictory. 

 

      More importantly, the judge made no specific finding as to 

how the 

 

statements attributed to defendant were contradictory. The judge 

only generally 

 

concluded that what the officer attributed to defendant was 

contradictory. It 

 

may be that what defendant then said was contradicted by what 

the police later 

 

learned when executing the search warrant, but what was later 

learned is 

 

irrelevant to what the officers may have objectively believed 

when deciding to 

 

sweep the premises. See Florida v. Harris,  568 U.S. 237, 249 

(2013). An 

 

intrusion is not made legal and an officer's unexplained hunches 

do not ripen 

 

into a reasonable and articulable suspicion "by what it turns 

up"; instead, to 

 

borrow Justice Jackson's words, the intrusion "is good or bad 

when it starts and 

 

does not change character from its success." United States v. Di 

Re,  332 U.S. 581, 595 (1948); see also State v. Howery,  80 

N.J. 563, 584 n.5 (1979). 
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      From these five circumstances, the judge concluded that 

the officers had 

 

a reasonable and articulable suspicion that both a weapon and 

other individuals 

 

were inside 81 Browertown and posed a danger to them or others. 

 

      We are mindful that judge-made findings are generally 

entitled to 

 

appellate deference when supported by "sufficient credible 

evidence in the 

 

record." State v. Locurto,  157 N.J. 463, 471 (1999). Deference 

is given to those 

 

findings that "are substantially influenced by [the judge's] 

opportunity to hear 

 

and see the witnesses and to have the 'feel' of the case, which 

a reviewing court 

 

cannot enjoy." State v. Johnson,  42 N.J. 146, 161 (1964); see 

also State v. 

 

Elders,  192 N.J. 224, 244 (2007). This deference, however, does 

not extend to 

 

legal conclusions drawn from the found facts. In Interest of 

J.A.,  233 N.J. 432, 

 

445 (2018). Those conclusions are reviewed de novo. Ibid. 

 

      To summarize, the judge's determination that the officers 

had a reasonable 

 

and articulable suspicion of a danger was based on the five 

circumstances we 

 

have discussed. Only two of them arguably suggest the presence 

of a weapon 

 

inside 81 Browertown, and the other three only arguably suggest 

the presence 

 



of another person inside. 

 

      The two circumstances that suggested the presence of a 

weapon inside 81 

 

Browertown were, according to the judge's oral decision, the 

October 27 order 
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and the "loud bang." The order, if accepted at face value, 

stated only that as of 

 

October 27 a gun could be found at 103 Browertown. The 

conclusion the judge 

 

seems to have implicitly drawn is that this would also mean that 

three months 

 

later the same gun would not be there but at the nearby 81 

Browertown; that 

 

conclusion is not entitled to deference because it is entirely 

speculative. The 

 

only other fact offered in support of the officers' belief that 

a gun was located 

 

within 81 Browertown was the "loud bang." But the only officer 

who heard the 

 

"loud bang" did not form or express a belief as to what he 

thought made that 

 

sound. He didn't say it was a gunshot. And he didn't say it 

sounded like a gun 

 

dropped on cement. 5 So, while we will defer to the judge's 

finding that such a 

 

"loud bang" was heard by an officer, the speculative conclusion 

the judge drew 

 

from that fact – "it could have been, maybe, a gunshot" – is not 

entitled to 



 

deference because only the judge – not the officers – drew that 

conclusion. 

 

      The three circumstances that the judge relied on in 

concluding that the 

 

officers had a reasonable and articulable suspicion that others 

were inside 81 

 

 

 

5 

  Considering that the later search uncovered, among other 

things, two handguns 

in a backpack in the detached garage likely suggests defendant 

had walked out 

the back of the house and dropped the backpack in the garage, 

arguably making 

the sound that the officer heard when the backpack hit the 

garage floor. But this 

can only be surmised through hindsight; it was not something 

known or 

knowable to the officers when they decided to conduct the 

protective sweep. 
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Browertown – even assuming police were entitled to believe a gun 

was also 

 

within the dwelling – are also speculative. An extra car in the 

driveway suggests 

 

little. And the judge made no finding as to whether the officers 

could reasonably 

 

conclude that the person in blue fleetingly seen entering the 

back of 81 

 

Browertown was not defendant, who a few minutes later exited the 

front of 81 

 

Browertown wearing a blue jacket.        The judge lastly adds 

to his analysis 

 



defendant's "contradictory answers to the police" about the gun, 

but the 

 

statements were not contradictory on their face and the police 

could not have 

 

known defendant was untruthful about the presence of a weapon on 

the property 

 

until they conducted the protective sweep.        The statements 

attributed to 

 

defendant did not and could not support a reasonable decision to 

conduct a 

 

protective sweep. 

 

      Thus, in giving deference to those findings supported by 

the evidence 

 

found credible, we find no support for the judge's conclusion 

that the police had 

 

a reasonable and articulable suspicion that there were other 

persons inside the 

 

home or that they posed a risk to the police or others. 

 

                                      *** 
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      For all these reasons, we conclude that the circumstances 

presented here 

 

do not support either prong of Davila's protective-sweep test. 

We vacate the 

 

order denying suppression and remand for further consideration. 

 

      Specifically, we remand for the trial judge to first 

determine whether the 

 



facts contained in the warrant affidavit were sufficient to 

support the issuance 

 

of a search warrant once the information obtained from the 

impermissible 

 

protective sweep is removed from consideration. We direct that, 

within forty- 

 

five days, the judge render his determination on this question, 

allowing – if the 

 

judge deems it appropriate – additional submissions from the 

parties. We retain 

 

jurisdiction until the judge's final disposition of the 

suppression motion but only 

 

if the motion is denied. If it is denied, defendant may file a 

timely amended 

 

notice of appeal and we will enter a scheduling order for 

supplemental briefing. 

 

If, on remand, the judge grants the suppression motion, then: 

the judge shall 

 

vacate the judgment of conviction; our retention of jurisdiction 

will 

 

automatically terminate; and the matter shall proceed in the 

trial court to a final 

 

disposition. 

 

      Vacated and remanded for further proceedings in conformity 

with this 

 

opinion. We retain jurisdiction but only to the extent expressly 

described. 
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     The Governor on February 22, 2021 signed three bills changing the legal 
status of marijuana. These laws, which went into immediate effect, create a two-
tier framework:  

•   Regulated cannabis. When the substance is bought, sold, and used under 
certain conditions, it is treated as “regulated cannabis” and fully legal in New 
Jersey. However, regulated cannabis will not be available for several months 
until a new government body, the Commission, issues rules governing its use.   

Legal amounts for Marijuana   The following conduct no longer violates state 
law: 

•   Simple possession of 6 ounces or less of marijuana, 2C:35-10(a)(4)(b);   

•   Simple possession of 17 grams or less of hashish, 2C:35-10(a)(4)(b);   

•   Being under the influence of marijuana or hashish, 2C:35-10(b);   

•   Failure to properly dispose of marijuana or hashish, 2C:35-10(c);   

•   Possession of paraphernalia for marijuana or hashish, 2C:36-2; and   

•   Possession of marijuana or hashish as a motor vehicle operator, 39:4-49.1.   

2. Distribution one ounce or less or possession of larger amounts 

      As part of these revised thresholds, the law creates a new framework for 
individuals who distribute 1 ounce or less of marijuana or 5 grams or less of 
hashish:  

•   First offense. Officers shall issue a written warning to individuals for their first 
offense. Law enforcement agencies will need to build new mechanisms to track 
the issuance of such warnings.   

•   Second or subsequent offense. Individuals who engage in a second or 
subsequent violation of the statute are subject to a complaint-summons for a 
fourth-degree crime.  1 Under the new law, the prohibitions against distribution 
of marijuana also apply to possession with intent to distribute marijuana.  

    In addition to these changes, law enforcement officers may no longer detain, 
arrest, or otherwise take into custody an individual for violating certain marijuana 
or hashish offenses. Instead, officers should collect the individual’s personal 
information and process them accordingly. Those offenses are:  

•   Simple possession of more than 6 ounces of marijuana, 2C:35-10(a)(3)(b);  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•   Simple possession of more than 17 grams of hashish, 2C:35-10(a)(3)(b);   

•   Distribution of 1 ounce or less of marijuana, 2C:35-5(b)(12)(b); and   

•   Distribution of 5 grams or less of hashish, 2C:35-5(b)(12)(b).  All four of these 
offenses constitute fourth-degree crimes, except when an individual engages in 
their first violation of the distribution offenses (which, as noted above, only results 
in a warning).  

         Officers should therefore charge these fourth-degree offenses by 
complaint-summons rather than complaint-warrant, and should not fingerprint the 
individual until their initial court appearance on the summons.  

   3   The odor of marijuana or hashish, either burnt or raw, by itself no longer 
establishes “reasonable articulable suspicion” to initiate a stop or search of a 
person or their vehicle to determine a violation of a possession offense or a 
fourth-degree distribution offense.   

Source https://www.nj.gov/oag/dcj/agguide/AG-Interim-Guidance-
Marijuana-Decrim-2020-0222.pdf 

4. Special Rules on pot for persons Under the Age of 21  

The law also establishes a new framework for individuals under the age of 21 
who possess or consume any amount of marijuana, hashish, cannabis, or 
alcohol in any public place, including a school:  

•   First offense. Officers shall issue a written warning, which must include the 
person’s name, address, and date of birth,  

New:   Warning  provided to the individual’s parent or guardian.   

•   Second offense. Officers shall issue a written warning, and also provide the 
person with informational materials on community drug treatment services. For 
individuals under the age of 18, the officer shall provide the individual’s parent or 
guardian with copies of the warnings issued for both the first and second 
offenses.   

•    Third or subsequent offense. Officers shall issue a written warning and 
again provide the individual with information on community drug treatment 
services. If the individual is between 18 and 21, then the officer shall provide 
notice of the written warning to the community drug treatment program; if the 
individual is under 18, then the officer shall again provide the juvenile’s parents 
or guardian with a copy of the written warning.  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Law enforcement officers must also retain, with any of the written warnings 
outlined above, a sworn statement with a description of the factual circumstances 
that support a finding of the violation.  

4b. The warning system on pot in NJ for under 21 

As with the new warning system required for adults who distribute small 
amounts of marijuana, this new framework for individuals under the age of 21—
codified at N.J.S.A. 2C:33- 15—will require law enforcement agencies to develop 
new mechanisms to track the issuance of these warnings. In the interim, 
agencies should use existing resources to track this information.    

Please note that, under this framework, officers may not fingerprint 
individuals under the age of 21 for their first, second, third, or subsequent 
offenses.  

     However, if an individual under 21 is in possession of more than 6 ounces 
of marijuana or 17 grams of hashish, that individual is also in violation of N.J.S.A. 
2C:35-10(a)(3)(b), a fourth-degree crime, and may be issued a complaint- 
summons and fingerprinted at their first court appearance.  

5. AG Directive 2021-1: Directive Governing Dismissals of Certain Pending 
Marijuana Charges This directive instructs state, county, and municipal 
prosecutors to dismiss charges pending as of February 22, 2021 for any 
marijuana offense that is no longer illegal under state law. 
 
AG Directive 2021-1 Pending Cases are to be dismissed. Effective 
immediately, prosecutors shall seek dismissals of any pending charges listed in 
the chart in any cases where a juvenile or adult’s conduct occurred on or before 
February 22, 2021.  

      Dismissals can be requested on an ad hoc basis as the cases are scheduled 
for a municipal or superior court proceeding. In cases involving multiple charges, 
only the charges listed in the chart are to be dismissed pursuant to this Directive; 
all other charges and pending matters should remain.  

2C:35-5(b)(12) 2C:35-10(a)(3) 2C:35-10(a)(4) 2C:35-10(b)  

2C:35-10(c) 2C:36-2  

2C:36A-1 39:4-49.1  

6. AG Directive: Pot Cases already resolved:  Vacate plea or Conditional 
Discharge       
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      For those cases already resolved, pursuant to the new decriminalization 
laws, the Administrative Office of the Courts is supposed to vacate by operation 
of law any guilty verdict, plea, placement in a diversionary program, or other 
entry of guilt on a matter where the conduct occurred prior to February 22, 2021.  

         Also vacated will be any conviction, remaining sentence, ongoing 
supervision, or unpaid court-ordered financial assessment of any person who is 
or will be serving a sentence of incarceration, probation, parole or other form of 
community supervision as of February 22, 2021 as a result of the person’s 
conviction or adjudication of delinquency solely for the above listed charges.  

 Effective date. This Directive shall take effect February 22, 2021  

7. What can an officer do if they smell marijuana coming from a vehicle 
during a motor vehicle stop? 

First, the officer should take the traditional investigative steps to determine 
if there is probable cause to believe that the driver is operating the vehicle while 
under the influence, in violation of N.J.S.A. 39:4-50. If so, the driver may be 
arrested and the vehicle may be searched.  
          If the driver is not found to be under the influence, the new laws are clear 
that the odor of marijuana, either burned or raw, by itself does not establish 
reasonable suspicion to justify a continued stop, nor probable cause to conduct a 
search of the vehicle or the person, in a marijuana possession case or even in a 
low-level (fourth-degree) possession with intent to distribute marijuana case.  
       As a result, the vehicle and occupants must be released once the initial 
reason for the stop has been addressed. 
 
8  May an officer initiate or continue a pedestrian stop of an individual 
based on the officer detecting the odor of marijuana? 

No, the new laws are clear that the odor of marijuana, either burned or raw, by 
itself does not establish reasonable suspicion to justify or continue a pedestrian 
stop. In addition, the odor of marijuana by itself does not establish probable 
cause to conduct a search in a marijuana possession case or even a low-level 
(fourth-degree) possession with intent to distribute marijuana case. The age of 
the person being stopped is irrelevant in these situations. 

 
9 What police can’t do if smell pot or alcohol with person under 21 

The new law also prohibits law enforcement officers from engaging in certain 
actions when investigating an individual under the age of 21 for possession of 
marijuana, hashish, cannabis, or alcohol, in violation of N.J.S.A. 2C:33-15(a)(1). 
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  Importantly, officers who violate these provisions may be charged criminally 
with depriving the individual of their civil rights, regardless of whether the officer 
intended to do so. Prohibited conduct includes:  

•   Officers shall not ask an individual under 21 for consent to search the person 
to determine a violation of that crime. (However, if the individual is over 18 and 
the officer reasonably believes that other criminal activity is afoot, the individual 
may grant consent to search);   

•   The odor of marijuana, hashish, or alcohol no longer constitutes reasonable 
articulable suspicion to initiate a stop of an individual under the age of 21, nor 
does it provide probable cause to search the person’s personal property or 
vehicle to determine a violation of N.J.S.A. 2C:33-15(a)(1).   

•   The unconcealed possession of an alcoholic beverage, marijuana, hashish, or 
cannabis item in violation of N.J.S.A. 2C:33-15(a)(1) that is observed in plain 
sight shall not constitute probable cause to initiate a search of an individual under 
the age of 21 or that individual’s personal property or vehicle to determine a 
violation of any law.   

•   An individual under the age of 21 who violates N.J.S.A. 2C:33-15(a)(1) shall 
not be arrested, detained, or otherwise taken into custody except to the extent 
required to issue a written warning or provide notice of a violation to a 
parent/guardian, unless the person is being arrested, detained, or otherwise 
taken into custody for also committing another violation of law for which that 
action is legally permitted or required.   

•    When responding to a violation or suspected violation of N.J.S.A. 2C:33-
15(a)(1), law enforcement officers must activate their body worn cameras, which 
must remain activated throughout the encounter.  Source 
https://www.nj.gov/oag/dcj/agguide/AG-Interim-Guidance-Marijuana-Decrim-
2020-0222.pdf 

10. The failure of police to advise the defendant of the charges against him 
will result in a suppression of his statement despite Miranda  State v Sims 
466 N.J. Super. 346 (N.J. Super. 2021) 

 Having considered defendant's contentions in light of the record and the 
applicable principles of law, the court reverses the denial of his motion to suppress 
his statement because defendant was not properly advised of the status of the 
charges against him prior to his interrogation.  

In this appeal, the court determined as a matter of first impression that the 
Supreme Court's holdings in State v. A.G.D., 178 N.J. 56 (2003), and in State v. 
Vincenty 237 N.J. 122 (2019), requiring that police inform a defendant subject to 
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custodial interrogation of specific charges filed against him before he can waive his 
in Miranda rights, also applies to an interrogee who was arrested and questioned 
prior to any charges being filed, where the arrest was based upon information 
developed through an earlier police investigation. 

11. Mere report of black males robbing 7-11 not sufficient to stop car with 
black males in it State v Nyema 465 N.J. Super. 181 (App. Div. 2020) 

   The police received a dispatch transmission that a 7-Eleven store had been 
robbed by two black males, one of whom had a gun. A subsequent dispatch 
indicated the two men fled on foot. The police officer was familiar with the 7-Eleven 
store and responded.  

    Police officers seized the evidence following an investigatory stop of an 
automobile in which defendant was a passenger. The arresting officer testified he 
stopped the car because he was advised two black men had robbed a store. The 
officer used a spotlight mounted to his car to illuminate the interiors of passing 
vehicles as he traveled to the store. In one car, he observed three black men who 
did not react to the light. The officer stopped the car based on those observations.  
      Following the denial of his motion to suppress physical evidence, defendant 
pled guilty to first-degree robbery, N.J.S.A. 2C:15-1 
         The court held that knowledge of the race and gender of criminal suspects, 
without more, does not establish a reasonable articulable suspicion that the men in 
the car had robbed the store. Accordingly, the court reverses defendant's 
conviction, vacates his sentence, and remands for further proceedings. A-0891-
18T4   
 

12 Court here rejects protective sweep where defendant handcuffed State v 
Radel 465 N.J.Super. 65 (App. Div. 2020)          
    Police did not have proof they had a reasonable and articulable suspicion that 
there were other persons inside the home or that they posed a risk to the police or 
others State v Radel  
    Defendant moved in the trial court for the suppression of evidence – guns, 
ammunition, drugs, and drug paraphernalia – seized pursuant to a search warrant 
based on information police obtained during a warrantless entry into defendant's 
home. The trial judge denied the suppression motion, finding the police conducted 
a permissible protective sweep of the home.  

     The Appellate court concluded that the police lacked both a reasonable and 
articulable suspicion of danger and a legitimate purpose for remaining on the 
premises, since defendant was arrested outside the home and handcuffed before 
police conducted the sweep.   

13  Sealing of Certain Marijuana or Hashish Records Pursuant to N.J.S.A. 
2C:52-5.2 Directive 08-21 Also Process to obtain Certification of 
Expungement in Pot cases See 
https://www.njcourts.gov/notices/2021/n210830a.pdf?c=ptW 
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    This Directive promulgates the process for sealing records from public access 
on order of the court at the time of sentencing for a criminal conviction or juvenile 
adjudication of certain marijuana or hashish offenses in accordance with the 
statutory amendments to N.J.S.A. 2C:52-5.2, and the marijuana decriminalization 
laws enacted by L. 2021, c. 19.    

           Additionally, Attorney General Law Enforcement Directive #2021-1, 
“Directive Governing Dismissals of Certain Pending Marijuana Charges” (issued 
February 22, 2021), instructs prosecutors to seek dismissal of certain pending 
marijuana-related charges against either a juvenile or an adult where the conduct 
occurred on or before February 22, 2021.  

The court at the time of sentencing shall order the records of the courts, 
probation services, and law enforcement agencies to be sealed from the public for 
a criminal conviction or juvenile adjudication that solely includes the following 
offense(s):  

• N.J.S.A. 2C:35-5(b)(12)(b)1 – distribution of marijuana in a quantity of one 
ounce or less or hashish in a quantity of five grams or less; or  

• N.J.S.A. 2C:35-5(b)(12)(b) and a violation of N.J.S.A. 2C:35-7 on or within 
1000 feet of school property and/or a violation of N.J.S.A. 2C:35- 7.1 on or within 
500 feet of a public housing facility, public park, or public building; or  

• • N.J.S.A. 2C:35-10(a)(3)(b) – possession of marijuana in a quantity of more 
than six ounces or hashish in a quantity of more than 17 grams.  

This Directive also promulgates three revised forms and two new forms for use 
effective immediately 

Additionally, the Supreme Court has amended Rule 1:38-3 (“Court Records 
Excluded from Public Access”) and Rule 1:38-11 (“Sealing of Court Records”) by 
order dated February 5, 2021 to conform to the statutory requirements to seal 
these records from public access upon criminal conviction or juvenile adjudication.  

System enhancements have been made in the Judiciary’s computerized 
systems to indicate the cases that have been ordered sealed from public access 
pursuant to N.J.S.A. 2C:52-5.2. Information concerning these modifications has 
been previously sent to Judiciary staff under separate cover. Modifications have 
also been made to remove information concerning sealed cases in the Public 
Safety Assessment (PSA) risk factors in accordance with N.J.S.A. 2C:52-5.2(d), 
which provides that these records shall not be considered whenever the Pretrial 
Services Program conducts a risk assessment on an eligible defendant for the 
purpose of making recommendations to the court concerning an appropriate 
pretrial release decision under N.J.S.A. 2A:162-15 et seq. Additionally, cases that 
have been ordered sealed pursuant to this statute will not be listed in the “Court 
History” section of the Presentence Investigation Report in accordance with 
N.J.S.A. 2C:52-5.2(d), which prohibits use of this information for sentencing 
purposes in any other case.  
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.. 

Operationally, the municipal courts have not been part of the 
comprehensive enforcement program (CEP). Currently, there is no provision in 
the system to move cases through the CEP and civil judgment process for 
municipal court matters. Therefore, the municipal courts will continue their current 
collection process for cases that are ordered sealed.  

More info at 
https://www.njcourts.gov/attorneys/assets/directives/dir_08_21.pdf 

 
 
 
14 No more license suspensions for Failure to Appear FTA 
    The Supreme Court has relaxed and supplemented Rule 7:8-9(b) (“Driving 
Privileges; Report to Motor Vehicle Commission”) so as to conform to L. 2019, c. 
276, §20, which repealed N.J.S.A. 2B:12-31 and thereby eliminated the authority 
for municipal courts to issue driver’s license suspensions for failures to appear for 
non-parking violations. Ex- criminal 

   Consistent with L. 2019, c. 276, §20, which repealed N.J.S.A. 2B:12-31 effective 
January 1, 2021, municipal courts shall not issue a driver's license suspension or a 
prohibition against obtaining driving privileges based on a person's failure to 
appear for any non-parking violation, specifically (a) a disorderly persons offense; 
(b) a petty disorderly person offense; (c) a violation of a municipal ordinance; or (d) 
any other law of this State for which a penalty may be imposed. –[ex traffic tickets] 

https://www.njcourts.gov/notices/2020/n201214a.pdf 
 
15 NJSA 39:6B-2  No Insurance Penalties.   No more mandatory suspension 
   An owner or registrant of a motor vehicle registered or principally garaged in this 
State who operates or causes to be operated a motor vehicle upon any public road 
or highway in this State without motor vehicle liability insurance coverage required 
by P.L.1972, c.197 (C.39:6B-1 et seq.), and an operator who operates or causes a 
motor vehicle to be operated and who knows or should know from the attendant 
circumstances that the motor vehicle is without motor vehicle liability insurance 
coverage required by P.L.1972, c.197 (C.39:6B-1 et seq.) shall be subject, for the 
first offense, to a fine of not less than $300 nor more than $1,000 and a period of 
community service to be determined by the court.   

The court, in its discretion, also may suspend the person's right to operate a 
motor vehicle over the highways of this State for a period of up to one year from 
the date of conviction; provided, however, the period of license suspension may be 
reduced or eliminated if the person provides the court with satisfactory proof of 
motor vehicle liability insurance at the time of the hearing.  

 Upon subsequent conviction, the person shall be subject to a fine of up to $5,000 
and shall be subject to imprisonment for a term of 14 days and shall be ordered by 

https://www.njcourts.gov/notices/2020/n201214a.pdf
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the court to perform community service for a period of 30 days, which shall be of a 
form and on terms as the court shall deem appropriate under the circumstances, 
and  the court, in its discretion, may suspend the person's right to operate a motor 
vehicle over the highways of this State for a period of up to two years from the date 
of the conviction. In deciding the duration of any suspension of the person's right to 
operate a motor vehicle pursuant to this section, the court shall consider the 
circumstances of the violation and whether the loss of driving privileges will result 
in extreme hardship and alternative means of transportation are not readily 
available.  After the expiration of the suspension, the person may make application 
to the Chief Administrator of the New Jersey Motor Vehicle Commission for a 
license to operate a motor vehicle, which application may be granted at the 
discretion of the chief administrator.  The chief administrator's discretion shall be 
based upon an assessment of the likelihood that the individual will operate or 
cause a motor vehicle to be operated in the future without the insurance coverage 
required by this act.  A complaint for violation of this act may be made to a 
municipal court at any time within six months after the date of the alleged offense. 
 
   Failure to produce at the time of trial an insurance identification card or an 
insurance policy which was in force for the time of operation for which the offense 
is charged creates a rebuttable presumption that the person was uninsured when 
charged with a violation of this section. 

16 Repealed 39:4-203.2. Suspension for Failure to comply with installment 
order – Court can’t do much  
 

17. NJ Judiciary’s Online Dispute Resolution (ODR) to let pro se handle 
online without hiring an attorney 

Municipal Court Changes Allow for Case Resolution Without In-Person 
Appearance , this will take attorneys out of the process in speeding tickets, 
etc 

  According to the press release, the public can now ask a prosecutor to review 
their matters and may be able to resolve their case without having to appear in 
person, under a recent change to municipal court operations in New Jersey.  

 The Judiciary’s Online Dispute Resolution (ODR) program, which started in 
mid-May in approximately 30 municipal courts, allows court users to dispute a 
charge and provide information or evidence to municipal prosecutors online.  

 The ODR program applies to 37 traffic offenses, such as speeding, red light, 
stop sign or failure to yield and other point violations. 
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 Defendants can make their requests for review to the municipal prosecutor 
through NJMC Direct. After reviewing the case, the prosecutor can offer a lesser 
charge or decline to change the charge. 

 If a lesser charge is accepted, the matter will be reviewed by a judge for 
approval. If approved, the defendant does not need to go to court.  

   Plea-by-mail does not apply to serious offenses, including those resulting in the 
likelihood of a driver’s license suspension, jail time or community service.  

https://njcourts.gov/pressrel/2020/pr072820a.pdf 

 

18 Car Passenger can’t be asked demanded for ID 
State v Boston  (A-4752-17) 

In State v Boston, the court just decided that when the driver is arrested it is 
reasonable to ask the passenger for his license, but not for further ID when he fails 
to produce a license.  

Defendant Dwayne D. Boston was convicted of third-degree possession of 
cocaine following a routine traffic stop on his way home from the movies with his 
wife and children. He contends the police unlawfully asked him, a front-seat 
passenger in his wife's car, to hand over his State identification card after he told 
them he did not have a driver's license. The court agrees, and concludes 
defendant's subsequent arrest on an open traffic warrant was unlawful, and the 
drugs seized in the ensuing search incident to his arrest should have been 
excluded at trial. 

The court holds in a routine traffic stop where the driver has to be arrested 
on an open traffic warrant, the officer's asking whether a passenger is a licensed 
driver is reasonable; but when the passenger claims he does not possess a 
license, the officer's further demand for identification from the unlicensed 
passenger in the absence of particularized suspicion is not. 

19 New Expungement Laws makes regular expungement more available. 
    New Jersey expungement law took effect on June 15, 2020 and will increase the 
number of records of arrests and convictions that can be expunged. This is 
different than the 2021 marijuana expungements. 
 

S4154 creates a petition process for “clean slate” expungement for residents 
who have not committed an offense in ten years and who have not been convicted 
of the most serious crimes.  

The bill also requires the State to implement an automated clean slate 
expungement system, which will be developed by a task force charged with 
studying the technological, fiscal, and practical issues and challenges associated 
with such a system.  

https://njcourts.gov/pressrel/2020/pr072820a.pdf
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Further, the bill requires that low-level marijuana convictions be sealed upon 
the disposition of a case, preventing those convictions from being used against 
those individuals in the future. It also makes numerous other changes to existing 
expungement procedures, including the creation of an e-filing system that would 
eliminate filing fees to petition for an expungement. 

   Read my friend Allain Marian’s website 
 
20 Lewd gestures to home camera could be violation of TRO State v EJH  
466 N.J. Super 32 (App. Div. 2021) 

In this appeal, the Appellate court considers whether words and gestures 
directed to a domestic violence complainant, by way of a consensually-activated 
home security camera, violated the strictures of the restraining order issued 
under the Prevention of Domestic Violence Act (Act), N.J.S.A. 2C:25-17 to -35.  

Although the restraining order did not expressly prohibit defendant from 
directing remarks to – or making gestures at – his estranged wife via the home 
security camera, the order expressly prohibited defendant from "having any oral" 
or "electronic, or other form of contact or communication with [her]."  

     Because defendant directed his comments and gesture to his estranged wife, 
by way of a camera that was specifically activated so that she could observe his 
parenting time, defendant was aware of the high probability that she would hear 
his comments and observe his lewd gesture.  

The Appellate court vacated the dismissal and remanded for reinstatement 
of the complaint and for a hearing on the merits.  

 
21 In new science such as DNA, defendant can have scientific 

evidence such as machine software source code. State v Pickett 466 N.J. 
Super. 270 (App. Div. 2021) 

 
 I
n this case of first impression addressing the proliferation of forensic evidentiary 
technology in criminal prosecutions, this appeal required the Appellate court to 
determine whether defendant is entitled to trade secrets of a private company for 
the sole purpose of challenging, at a Frye hearing, the reliability of science 
underlying novel DNA analysis software and expert testimony. Frye v. United 
States, 293 F. 1013 (D.C. Cir. 1923).  

At the hearing, the State produced an expert who relied on his company's 
complex probabilistic genotyping software program to testify that defendant's 
DNA was present, thereby connecting defendant to a murder and other crimes. 
So long as the State utilized the expert, this court held that defendant is entitled 
to the discovery of the software's proprietary source code and related 
documentation under a protective order.  
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22  Court indicated parked car in parking lot of open store with engine 
running is operation and can be DWI State v. Thompson 462 NJ Super.270 
(App. Div. 2020)  cert denied 
    In this appeal, the court held that an intoxicated defendant asleep and behind 
the wheel of a parked motor vehicle with its engine running is "operating" the 
vehicle within the meaning of N.J.S.A. 39:4-50(a).   
 
     Defendant appealed from his convictions for DUI and refusing to submit to a 
breath test. Defendant argued that the state failed to present sufficient evidence 
to prove the statutory element that defendant was "operating" his vehicle under 
the influence of alcohol or that he had a conscious intent to do so. The court 
rejected defendant's argument and affirmed his conviction. The court noted that 
the evidence at trial showed that police were called to a convenience store where 
defendant was observed sleeping in his car with the engine running. As officers 
woke defendant, they noticed the strong odor of alcohol on his breath. Defendant 
acknowledged to officers that he had "a couple of drinks." After failing field 
sobriety tests, defendant was arrested.  
       At the police station, defendant acknowledged that he had prescriptions for 
methadone, hydrocodone, Xanax, and Cymbalta and that he had consumed two 
alcoholic drinks within a three hours period. The court held that this evidence was 
sufficient for the factfinder to concluded that defendant was intoxicated while 
sleeping behind the wheel of his vehicle. The court ruled that defendant was 
"operating" his vehicle since operation of a motor vehicle could include sitting or 
sleeping behind the wheel of a vehicle with the engine running, even if the vehicle 
is not observed in motion. Finally, the court found defendant's other contentions 
on appeal to have insufficient merit to warrant discussion.  
     Source Daily Briefing, an exclusive New Jersey State Bar Association member 
benefit, in partnership with the New Jersey Law Journal. Join the NJSBA for this 
benefit! 
https://www.law.com/njlawjournal/almID/1581570609NJA190919T/ 

 
23 Partially Obstructed License Plate Does Not Justify Car stop 
State v. Roman-Rosado NJ Supreme 
           To avoid serious constitutional concerns, the Court interprets the statute 
narrowly and holds that N.J.S.A. 39:3-33 requires that all markings on a license 
plate be legible or identifiable. If a frame conceals or obscures a marking in a way 
that it cannot reasonably be identified or discerned, the driver would be in 
violation of the law. In practice, if a registration letter or number is not legible, the 
statute would apply; but if a phrase like "Garden State" is partly covered but still 
recognizable, there would be no violation.  

A-67-19 

24 Complete covering of Garden State on plate permitted stop 

State v.  Carter   

http://njsbadb.informz.net/z/cjUucD9taT05MTIzMDY1JnA9MSZ1PTExMDg1OTg0NDAmbGk9NzM5NjA3NTE/index.html
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          To avoid serious constitutional concerns, the Court interprets the statute 
narrowly and holds that N.J.S.A. 39:3-33 requires that all markings on a license 
plate be legible or identifiable. If a frame conceals or obscures a marking in a way 
that it cannot reasonably be identified or discerned, the driver would be in 
violation of the law. In practice, if a registration letter or number is not legible, the 
statute would apply; but if a phrase like "Garden State" is partly covered but still 
recognizable, there would be no violation. 

         In Carter’s case, however, it is undisputed that “Garden State” was entirely 
covered. As a result, the plate violated the statute, and law enforcement officers 
had the right to stop Carter. A-66-19 

25 Member of LLC can’t be charged with ordinance violation 

State v Ehrman 

Defendant challenged numerous complaint-summonses issued in municipal 
court by the Jersey City Department of Housing, Economic Development and 
Commerce for municipal violations involving rental properties owned by various 
limited liability companies (LLCs) of which defendant was a member. In one 
appeal, defendant challenged an interlocutory order denying his motion to dismiss 
twenty-five complaint-summonses issued to him individually and granting the 
State's cross-motion to amend the complaints to name the LLC that was the 
record owner instead of him. In the other appeal, defendant challenged the order 
finding the LLC that was the record owner of the property guilty of violating a 
municipal ordinance following a trial de novo in the Law Division notwithstanding 
the fact that the LLC made no appearance through counsel and neither the 
municipal court nor the trial court inquired on the record to ascertain whether 
there was a knowing and voluntary waiver before proceeding with the trial. 

The court reversed and remanded for entry of an order of dismissal without 
prejudice of the twenty-five complaint-summonses because they were issued to 
the wrong defendant and therefore fatally defective and both the municipal court 
and trial court erroneously relied on a Part IV rule governing civil practice to grant 
the State's cross-motion to amend. The court also reversed the finding of guilt of 
the LLC and remanded for a new trial because the absence of an appearance 
through counsel or a clear waiver of such in a quasi-criminal municipal court 
prosecution constitutes a violation of constitutional dimension requiring reversal. 
(A-4144-19/A-4447-19 

26.    Hearings on Drug Recognition Evaluation evidence going on now 
before Judge Lisa, the Supreme Court had remanded State v Olenowski to a 
Special Master for a Frye Hearing on the reliability and admissibility of Drug 
Recognition Evaluation evidence. [DRE= Doesn’t Really Exist] (Judge Lisa 
who did Cassidy remand) 2019 
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 Sometimes a driver is arrested and charged with a DWI not for alcohol but 
being under the influence of drugs- either illegal or driving under valid prescription 
but being under the influence of the prescription. 
Drug recognition evaluators /alleged expert (DRE) opinions based on drug 
influence evaluations (DIEs) are not generally accepted within the scientific 
community under Frye v. U.S., 293 F. 1013 (D.C. Cir. 1923).  
 

 Fellow speaker and NJSBA member John Menzel argued the matter before 
the court, urging the Supreme court to exclude the DIE evidence in the case and 
remand the matter for the development of an appropriate foundation before the 
evidence can be admitted. The brief was written by Menzel, Joshua H. Reinitz, 
and NJSBA past president Miles S. Winder III. 
The Supreme court focused on the question of why a special master should not 
be appointed to review whether DIEs meet the standards for admissibility, noting 
competing studies and scholarly writings on the issue, the credibility of which the 
court cannot evaluate without further hearings.  
 The case arises from Olenowski’s convictions for driving while intoxicated, 
which occurred on two separate occasions in the same year. He drew a reading 
of .04 percent blood alcohol content the first time and a zero percent reading the 
second, but was visibly impaired, according to the officers who arrested him and 
the DREs who evaluated him. The trial court upheld the convictions, holding that 
DRE evidence was “generally acceptable and reliable in the scientific community.” 
The decision was upheld by the Appellate Division in an unpublished opinion. 
In its brief, the NJSBA argued that neither the DIE technique nor the DRE opinion 
are generally accepted in the scientific community or sufficiently reliable to 
indicate that Olenowski was driving under the influence. “The NJSBA asks this 
court to declare the DIE technique and DRE opinion derived therefrom 
inadmissible for any purpose unless it’s proponent, the state, lays appropriate 
foundation,” the NJSBA wrote. “Such a ruling would provide guidance to trial 
courts and avoid the errors committed in the present case.” 
A link to remand order at  
https://pdfhost.io/v/tg7vKW261_Olenowskipdf.pdf 

 

27  Cassidy cases require a PCR petition online 

REVIEW OF DWI CONVICTIONS INVOLVING NOT PROPERLY CALIBRATED 
EQUIPMENT (STATE V. CASSIDY)- WEBSITE TO FACILITATE SUBMISSION 
OF REQUESTS TO REVIEW A DWI CONVICTION  

The Supreme Court in State v. Cassidy 235 NJ. 482 (2018) found that in 
some driving while intoxicated (DWI) cases, some Alcotest machines were not 
properly calibrated and that the test results from those machines thus could not 
be used to convict a defendant of DWI. The Judiciary was notified by the Office of 
the Attorney General that there were thousands of DWI cases in which 

https://pdfhost.io/v/tg7vKW261_Olenowskipdf.pdf
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defendants' breath samples were procured using such improperly calibrated 
machines. As a result, more than 13,000 DWI convictions from between 2008 and 
2016 are eligible for review, with most of those cases in four counties (Middlesex, 
Monmouth, Somerset, Union).  

This is to advise that the Judiciary has created a webpage to facilitate the 
submission of post-conviction petitions for relief by any defendant affected by the 
Court's Cassidy decision (https://www.njcourts.gov/courts/mcs/cassidy.html).  

On July 14, 2021, Superior Court Judge Robert A. Fall, serving on recall 
and designated by the Court as special master for the statewide management of 
these cases, sent a notice to those 13,000+ defendants potentially affected by the 
Cassidy decision. That notice advised defendants how to file a petition for review 
of their case and, if needed ,how to request appointment of a public defender. The 
forms for those steps are available on the website. Initial case management 
conferences in those matters will begin in August.  

 

28 Second patdown permitted where belief armed 
State v Carrillo   (A-4889-18) 

The main issue in this appeal from the trial court's denial of defendant's 
suppression motion without a testimonial hearing is whether the officer violated 
defendant's rights when he patted him down a second time, just minutes after the 
officer patted him down the first time and uncovered no weapons.  

The court concludes that an officer may conduct a second pat-down when, 
giving weight to the unproductive first one, the circumstances preceding the 
second one still give the officer reason to believe the suspect is armed and 
dangerous. Because there exist issues of fact material to that question, the court 
reverses the trial court's order and remands for a testimonial hearing. 

 

29. NJ recently made Magic mushroom use or possession now only a 
disorderly offense, was previously a 3rd degree crime. 
This missed the newspapers articles on legal weed 

New 2C:35-10   Possession P.L. 2021, CHAPTER 9, approved February 4, 
2021 Senate, No. 3256 

     Be It Enacted by the Senate and General Assembly of the State of New 
Jersey: 
  
     1.    N.J.S.2C:35-10 is amended to read as follows: 
     2C:35-10.  Possession, Use or Being Under the Influence, or Failure to Make 
Lawful Disposition. 

https://www.njcourts.gov/courts/mcs/cassidy.html
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     a.     It is unlawful for any person, knowingly or purposely, to obtain, or to 
possess, actually or constructively, a controlled dangerous substance or 
controlled substance analog, unless the substance was obtained directly, or 
pursuant to a valid prescription or order form from a practitioner, while acting in 
the course of his professional practice, or except as otherwise authorized by 
P.L.1970, c.226 (C.24:21-1 et seq.).  Any person who violates this section with 
respect to:…… 
…… or 
     (5)  Possession of one ounce or less of psilocybin is a disorderly persons 
offense.  
     2.    This act shall take effect immediately. 
  
STATEMENT 

     Currently, pursuant to paragraph (1) of subsection a. of N.J.S.2C:35-10, 
possession of any amount of psilocybin, a Schedule I controlled dangerous 
substance, is a crime of the third degree.  This bill would reclassify possession 
of psilocybin as a disorderly persons offense, punishable by up to up to six 
months imprisonment, a fine of up to $1,000, or both.  

 

30 OPRA could apply to criminal & DWI complaints Simmons v. Mercado 
& City of Millville    

Because Millville MPD officers create the information contained in the CDR-
1s, the CDR-1s fall well within OPRA’s definition of a government record. Further, 
AADARI’s records request is narrowly tailored and would not constitute research 
beyond OPRA’s scope. 

Because Millville City officers create the information contained in the CDR-
1s, the Complaint Summons CDR-1s fall well within OPRA’s definition of a 
government record. Further, AADARI’s records request is narrowly tailored and 
would not constitute research beyond OPRA’s scope. 

 Thus, regardless of who maintains the files, the fact that police “makes” the 
CDR-1s means that it can be called upon to disclose those government records. 
Nothing in the text of OPRA or Rule 1:38 or the Court’s jurisprudence suggests 
that information cannot be both a court record and a government record. Indeed, 
the language of the statute that defines a government record as one that has been 
“made, maintained, or kept on file” itself suggests the possibility that different 
government entities, working cooperatively, could be simultaneous custodians of 
the same information. The statutory language presupposes that there may be 
more than one proper place where a requestor can submit an OPRA request. That 
the Judiciary might maintain on its servers the information that MPD made does 
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not absolve MPD of its obligation to produce that information pursuant to a proper 
OPRA request made to MPD.  

   

 



Paris P. Eliades is an attorney with tremendous experience cultivated 
over a vast legal background. Mr. Eliades began his career decades ago 
as a law clerk to the Honorable Ronald B. Graves, JSC. At that time in 
1985, Judge Graves was the only judge sitting in the Family Part in 
Newton. In that year Mr. Eliades had the vantage point of working for an 
experienced trial attorney in his third year on the bench handling a very 
extensive caseload and an opportunity to watch some of the finest 
attorneys in the area. 

After that year, Mr. Eliades joined the Sussex County Prosecutors Office 
as an Assistant Prosecutor where he headed up the entire Juvenile 
Division and handled select indictable matters. During these years, Mr. 
Eliades was the liaison to all law enforcement in Sussex County for 
matters involving juveniles. In that role, Mr. Eliades conducted dozens of 
bench trials and had his first criminal jury trial. 

Upon leaving the Prosecutors office, Mr. Eliades began the next phase 
of his career in private practice which started with a prominent law firm in 
Englewood Cliffs, New Jersey. In that year, Mr. Eliades tried to conclude 
his first civil jury trial which resulted in a favorable verdict for his client. 

In 1990 Mr. Eliades returned to Sussex County and joined another well-
respected firm in Sparta where he soon became a partner and practiced 
for 18 years. During those years Mr. Eliades successfully handled 
personal injury matters, criminal cases, contract disputes, workers 
compensation cases, domestic violence cases, and a growing number of 
family law matters. These years were invaluable as Mr. Eliades had an 
opportunity to try many jury and bench trials in all these areas of the law. 
With the passage of time, however, Mr. Eliades developed an extensive 
following of clients. 

In 2012 Mr. Eliades opened up his own firm and took over the Lakeland 
Bank building in Sparta. The former bank was completely remodeled and 
represents one of Sussex County’s premier office spaces. The office 
was built with an eye towards making the client feel at home in a 
professional environment and with ample conference rooms to be able to 
comfortably mediate and arbitrate cases to conclusion. Mr. Eliades 
works with a team of experienced attorneys as they too focus their 



energies on providing the best representation possible. In an act 
reflective of the firm’s excellent standing in the legal community, in April 
2017, retired judge James A. Farber joined as council addressing the 
mediation and arbitration needs of our community. 

Over the course of these many years, Mr. Eliades has developed a well-
earned reputation as a worthy family law adversary. He is a skilled 
negotiator that brings to his cases an honest assessment, a unique 
perspective and philosophy. While vigorously advocating on behalf of his 
clients he strives to achieve a result that is fair and without incurring 
unnecessary attorney’s fees. 

In May 2014 Mr. Eliades was installed as the 116th President of the New 
Jersey Bar Association. Mr. Eliades is only the second Sussex County 
attorney in the history of the association to achieve this honor. At the 
helm of the largest organized bar association in New Jersey Mr. Eliades 
crisscrossed the state attending county and specialty bar functions, 
appeared in Trenton to meet with Legislative leaders to address 
important legislation, testified before the Assembly and Senate Judiciary 
committees and argued the NJSBA’s amicus position before the 
Supreme Court in the matter of Gnall v. Gnall. 

During his year Mr. Eliades asked the Board of Trustees to create the 
Lawyers in Transition Committee and the Unmet Legal Needs 
Committee. In its first year, the Lawyers in Transition Committee was 
wildly successful and assisted countless attorneys, helping them 
navigate their life’s changes. The Unmet Legal Needs Committee was a 
prestigious array of talented lawyers and scholars. Chaired by former 
Supreme Court Justices Virginia Long and Helen Hoens the committee 
was charged with evaluating whether it was possible to create a 
commercially viable business model that would help unemployed and 
underemployed lawyers earn a decent income while simultaneously 
serving a segment of our population that needs legal services at a 
reduced rate. 

And finally, in an act characteristic of the good charitable work attorneys 
perform every day, Mr. Eliades successfully launched Lawyers Feeding 
New Jersey. Through the generosity of law firms, individual lawyers, 



judges, and their loved ones, over 300,000 meals were provided to 
people in our state who are hungry. 

The experience as President of the New Jersey State Bar Association 
established Mr. Eliades as one of the preeminent attorneys in our state. 
As a result of his reputation, Mr. Eliades was appointed as the Municipal 
Court Judge for Hardyston Township and Sparta Township. 

In May 2020, Mr. Eliades was appointed to the prestigious position as 
the Chair of the New Jersey State Bar Association’s Judicial and 
Prosecutorial Appointments Committee for a one-year term. JPAC 
reviews the qualifications of candidates to the Superior Court, 
prospective Prosecutors and Judicial candidates for reappointment. 
JPAC is comprised of 39 talented and diverse attorneys. It is the only 
non-partisan component of the appointments process. 
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graduated in 1969. After passing the bar exam, he was admitted to legal practice in 
Prior to becoming an attorney, he studied at New York University School of Law. He 

factors.
account peer recognition, professional achievement in legal practice, and other cogent 
accomplished attorneys in each state. The Super Lawyers selection process takes into 
Lawyers for 2005 - 2022. This peer designation is awarded only to a select number of 
James Newman, who practices law in Red Bank, New Jersey, was selected to Super 

a municipal court judge.
James M. Newman is an attorney providing legal services covering Family Law and is



Kenneth A. Vercammen is an Edison, Middlesex County, NJ trial attorney who 

has published 125 articles in national and New Jersey publications on 

business and litigation topics. Ken Vercammen is the Author of the American 

Bar Association book Criminal Law Forms. He is a Certified Municipal Court 

Law Attorney by the NJ Supreme Court. Kenneth Vercammen was a Speaker 

at the American Bar Association Annual Meeting. He was a speaker at 

Handling Drug, DWI & criminal cases. He often lectures to trial lawyers of the 

American Bar Association, New Jersey State Bar Association and Middlesex 

County Bar Association. His articles have been published by New Jersey Law 

Journal, ABA Law Practice Management Magazine, and New Jersey Lawyer. 

He is the Editor in Chief of the New Jersey Municipal Court Law Review. Mr. 

Vercammen is a recipient of the NJSBA- YLD Service to the Bar Award. He 

has served as a Special Acting Prosecutor in nine different cities and towns in 

New Jersey and also successfully handled over One thousand Municipal 

Court and Superior Court matters in the past 12 years. In his private practice, 

he has devoted a substantial portion of his professional time to the 

preparation and trial of litigated matters. He has appeared in Courts 

throughout New Jersey several times each week on Criminal personal injury 

matters, Municipal Court trials, and contested Probate hearings. He serves as 

the Editor of the popular legal website www.njlaws.com 



Kim Yonta, Certified by the Supreme Court of New Jersey as a criminal trial attorney, Kim launched 

YONTA LAW, LLC in New Brunswick, New Jersey in 2012 where she concentrates her practice on 

criminal and traffic defense cases. A former Assistant Hudson County Prosecutor in Jersey City, she 

tried numerous violent crime cases to verdict and served as both appellate unit and trial team 

supervisors. 

Admitted to practice in New Jersey and Connecticut, Kim is Secretary of the New Jersey State Bar 

Association (NJSBA). She serves as Chair of the Criminal Law Section, Co-Chair of the Committee 

on Lawyers in Transition and Chair of the Diversity Subcommittee on Education and 

Communication. She is a member of the Amicus Committee, the Finance and Operations 

Committee, Solo Small Firm Section and Women in the Profession Section. Kim is a former NJSBA 

trustee and representative to the Supreme Court Committee on Model Criminal Jury Charges, past 

Chair of the Women in the Profession Section, and Past Chair of the Young Lawyers Division. A 

trustee of the New Jersey State Bar Foundation, Kim is a member of the “Legal Eagle” editorial 

advisory board and Law Center Building Committee. 

Past appointments include: New Jersey Commission on Professionalism and the Law, Membership 

and Public Relations Committee, Judicial Administration Committee, Legal Education Committee, 

and Hudson Vicinage Advisory Committee on Minority Concerns. 

Serving her local community, Kim is former assistant coach of the Rutgers University Mock Trial 

Association, the National Runner-Up Champion in 2011-12 and currently serves as a trustee of the 

Middlesex County Bar Association. 

Achievements include NJSBA Solo/Small Firm Practitioner of the Year in 2016, Certification by the 

Supreme Court of New Jersey as a Criminal Trial Attorney in 2008, and Middlesex County Bar 

Association Young Lawyer of the Year in 2008. 

Kim was sworn in to serve as president of the New Jersey State Bar Association (NJSBA) at its 2020 

Virtual Annual Meeting. The NJSBA is the state’s largest association of judges, lawyers and legal 

professionals. What do others say about Kim?  Watch here…http://bit.ly/KimYonta 

Kim served as the law clerk to the Hon. N. Peter Conforti in Morris County in 1999-00. 

She received her B.A., cum laude, from Providence College, attended Washington College of Law at 

American University, and received her J.D. from Quinnipiac University School of Law. 

 


